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Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 950

[SATS No: WY-043—-FOR; Docket ID: OSM-
2012-0020; S1D1SSS08011000SXDO66
A0067F134S180110; S2D2SSS0801100
0SX066A00033F13XS501520]

Wyoming Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.

ACTION: Final rule.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM), is
removing previously disposed-of state
program disapprovals and required
program amendments for Wyoming that
remain codified in the Code of Federal
Regulations (CFR). The disapprovals
and required program amendments are
no longer necessary because Wyoming
subsequently submitted and obtained
OSM approval of revised regulations
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA or the
Act).

DATES: Effective July 19, 2013.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Fleischman, Chief, Denver Field
Division, Telephone: 307-261-6550,
Internet address: jfleischman@
OSMRE.gov.

SUPPLEMENTARY INFORMATION:

1. Discussion of Final Rule
II. Procedural Determinations

I. Discussion of Final Rule

At its own initiative (SATS number:
WY—-043-FOR, Administrative Record
Docket ID No. OSM-2012-0020), OSM
is removing certain Wyoming program
disapprovals and required program
amendments codified at 30 CFR 950.12
and 950.16 that have been previously
addressed by the State and approved by

OSM. A description of the disapprovals
and required amendments being
removed, including the citation and
date of the original Federal Register
document that resulted in their removal,
are listed below in the order that they
appear in 30 CFR 950.12 and 950.16.

A. Previously Addressed State Program
Provisions That Were Not Approved

1. 30 CFR 950.12(a)(1)

The regulations at 30 CFR 950.12(a)(1)
disapproved the phrases ‘“‘run-of-the-
mine”’ and “to separate the coal from its
impurities” within the definition of
“coal preparation plant” at Chapter I,
section 2(m) of Wyoming’s Coal Rules
and Regulations. Wyoming
subsequently deleted these phrases from
its definition, and OSM approved their
removal in a July 25, 1990, Federal
Register (55 FR 30221, 30223).

2. 30 CFR 950.12(a)(3)

The regulations at 30 CFR 950.12(a)(3)
disapproved the deletion of the
requirement at Chapter II, section
3(a)(vi)(H)(I1)(3) of Wyoming’s Coal
Rules and Regulations to collect
baseline surface water data on acidity.
Wyoming subsequently reinstated the
requirement regarding surface water
information at Chapter II, section
2(a)(vi)(L)(IV), and OSM approved it in
a November 6, 2002, Federal Register
(67 FR 67540-67541).

3. 30 CFR 950.12(a)(4)

The regulations at 30 CFR 950.12(a)(4)
disapproved the deletion of the
locational data requirements for
monitoring stations at Chapter II,
section 3(a)(vi)(M) of Wyoming’s Coal
Rules and Regulations. Wyoming
subsequently explained that the
requirements were present in its current
rules at Chapter II, section
2(a)(vi)(J)(VII), and OSM approved it in
a November 6, 2002, Federal Register
(67 FR 67540, 67543).

4. 30 CFR 950.12(a)(6)

The regulations at 30 CFR 950.12(a)(6)
disapproved the replacement of the
word ‘‘is” with the phrase “the
vegetative cover and total ground cover
are” in Chapter IV, section 2(d)(vi) of
Wyoming’s Coal Rules and Regulations.
Wyoming subsequently deleted the
reference to “total ground cover” and
added the term “absolute total” to the
phrase “vegetative cover” in Chapter IV,

section 2(d)(ii)(B)(I), which is revised
text from Chapter IV, section 2(d)(x) in
the currently approved rules. OSM
approved the deletion in a June 14,
2011, Federal Register (67 FR 34816,
34831).

5. 30 CFR 950.12(a)(7)

The regulations at 30 CFR 950.12(a)(7)
disapproved the addition of the phrase
“or an alternative success standard
approved by the Administrator” to
Chapter IV, section 2(d)(vi) of
Wyoming’s Coal Rules and Regulations.
Wyoming subsequently deleted
language in proposed Chapter IV,
section 2(d)(i)(G) and 2(d)(ii)(B)(1),
which is revised text from Chapter IV,
section 2(d)(x) in the currently approved
rules, that allows the use of unspecified
alternative success standards when
approved by the Administrator. OSM
approved the deletion in a June 14,
2011, Federal Register (67 FR 34816,
34831).

6. 30 CFR 950.12(a)(10)

The regulations at 30 CFR
950.12(a)(10) disapproved all revisions
to Chapter IV, section 3(a)(ix) of
Wyoming’s Coal Rules and Regulations
concerning cut-and-fill terraces.
Wyoming subsequently eliminated these
revisions from its rules, and OSM
approved their removal in a July 25,
1990, Federal Register (55 FR 30221,
30224).

7. 30 CFR 950.12(a)(11)

The regulations at 30 CFR
950.12(a)(11) disapproved the addition
of section 1(a)(ii)(C), section 2(c), and
section 3 to Chapter IX of Wyoming’s
Coal Rules and Regulations which
would have provided a general variance
from the approximate original contour
requirements. Wyoming subsequently
deleted the general variance provisions
from its rules, and OSM approved their
removal in a July 25, 1990, Federal
Register (55 FR 30221-30222).

8. 30 CFR 950.12(b)

The regulations at 30 CFR 950.12(b)
disapproved the addition of section
1(b)(iii) to Chapter XII of Wyoming’s
Coal Rules and Regulations which
would have allowed personal property
other than allowed by 30 CFR 800.5
(cash accounts, negotiable bonds,
certificates of deposit, and letters of
credit) to be posted as collateral bond.
Wyoming subsequently revised its rules
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in Chapter XII governing self-bonding to
allow the use of personal property as
collateral for securing self bonds. The
revised rules addressed OSM’s
previously expressed concerns, and
OSM approved them in a July 25, 1990,
Federal Register (55 FR 30221, 30226—
30227).

B. Previously Approved Required
Program Amendments

1. 30 CFR 950.16(d)

The regulations at 30 CFR 950.16(d)
required Wyoming to submit by
September 24, 1990, a revision to its
permanent program rules at Chapter IV,
section 3(i) or otherwise propose to
amend its program to require quarterly
ground water monitoring for surface and
underground coal mining operations.
Wyoming subsequently amended its
program as required, and OSM
approved the changes in a November 6,
2002, Federal Register document (67 FR
67540, 67542).

2. 30 CFR 950.16(e)

The regulations at 30 CFR 950.16(e)
required Wyoming to submit by
September 24, 1990, a revision to its
permanent program rules at Chapter IV,
section 3(u) or otherwise propose to
amend its program to give the State the
authority to require additional
preventive, remedial, or monitoring
measures to assure that material damage
to the hydrologic balance outside the
permit area is prevented for both surface
and underground coal mining
operations. Wyoming subsequently
amended its program as required, and
OSM approved the changes in a
November 6, 2002, Federal Register (67
FR 67540-67541).

3. 30 CFR 950.16(h)

The regulations at 30 CFR 950.16(h)
required Wyoming to submit by June 30,
1987, revisions of the Land Quality
Division (LQD) rules at Chapter II
section 3(a)(vi)(J)(II) or otherwise
propose to amend its program to
provide that the groundwater quality
description in a permit application must
include pH. Wyoming subsequently
amended its program as required at
Chapter II section 2(a)(vi)(M)(III)(4), and
OSM approved the changes in a
November 6, 2002, Federal Register
document (67 FR 67540-67541).

4. 30 CFR 950.16(i)

The regulations at 30 CFR 950.16(i)
required Wyoming to submit by June 30,
1987, revisions to the LQD rules at
Chapter II section 3(b)(ix)(D) or
otherwise propose to amend its program
to specify the minimum groundwater
quality parameters that must be

monitored. Wyoming subsequently
submitted an amendment clarifying that
the required minimum groundwater
quality parameters were present in its
current rules at Chapter IV, section 2(i),
and OSM approved the changes in a
November 6, 2002, Federal Register
document (67 FR 67540, 67542).

Based on the information presented
above, we are removing previously
disposed-of state program disapprovals
for Wyoming that remain codified at 30
CFR 950.12(a)(1), (3), (4), (6), (7), (10),
(11), and (b) in this final rule.
Additionally, we are removing
previously disposed-of required
program amendments for Wyoming at
30 CFR Part 950.16(d), (e), (h), and (i).
Removal of these state program
disapprovals and required program
amendments does not alter the terms of
our previous decisions or Wyoming’s
existing regulatory requirements.

I1. Procedural Determinations
Administrative Procedure Act

We are publishing this final rule
without prior public notice or
opportunity for public comment. The
Administrative Procedure Act (APA), 5
U.S.C. 553, provides an exception to
notice and comment requirements when
an agency finds that there is good cause
for dispensing with notice and comment
procedures on the basis that they are
impracticable, unnecessary, or contrary
to the public interest. We have
determined that, under 5 U.S.C.
553(b)(3)(B), good cause exists for
dispensing with the notice of proposed
rulemaking and public comment
procedures for this rule.

Specifically, we have determined that
notice and comment is unnecessary for
this rule because it is nonsubstantive.
As discussed above, this rule removes
provisions concerning previously
disposed-of state program disapprovals
and required program amendments for
Wyoming that remain codified at 30
CFR 950.12 and 950.16, respectively.
This rule neither imposes new
regulatory requirements nor removes
any existing regulatory requirements.

For the same reasons, we find that
good cause exists under 5 U.S.C.
553(d)(3) to have the regulation become
effective on a date that is less than 30
days after the date of publication in the
Federal Register.

Executive Order 12866

This rule is not a significant rule and
is not subject to review by the Office of
Management and Budget under
Executive Order 12866. As discussed
above, this rule removes provisions
concerning previously disposed-of state

program disapprovals and required
program amendments for Wyoming that
remain codified at 30 CFR 950.12 and
950.16, respectively. This rule neither
imposes new regulatory requirements
nor removes any existing regulatory
requirements. For these reasons, we find
that:

(1) This rule will not have an effect of
$100 million or more on the economy.
It will not adversely affect in a material
way the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.

(2) This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency for the reasons stated
above.

(3) This rule does not alter the
budgetary effects of entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients.

(4) This rule does not raise novel legal
or policy issues for the reasons stated
above.

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). As discussed above,
this rule removes provisions concerning
previously disposed-of state program
disapprovals and required program
amendments for Wyoming that remain
codified at 30 CFR 950.12 and 950.16,
respectively. This rule neither imposes
new regulatory requirements nor
removes any existing regulatory
requirements.

Small Business Regulatory Enforcement
Fairness Act

As discussed above, this rule removes
provisions concerning previously
disposed-of state program disapprovals
and required program amendments for
Wyoming that remain codified at 30
CFR 950.12 and 950.16, respectively.
This rule neither imposes new
regulatory requirements nor removes
any existing regulatory requirements.
Therefore, this rule is not considered a
major rule under 5 U.S.C. 804(2), the
Small Business Regulatory Enforcement
Fairness Act, and it will not—

(1) Have an annual effect on the
economy of $100 million.

(2) Cause a major increase in costs or
prices for consumers, individual
industries, Federal, state, or local
government agencies, or geographic
regions because the rule does not
impose new requirements on the coal
mining industry or consumers.
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(3) Have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S. based enterprises to compete
with foreign-based enterprises.

Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on state, local, or
tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on state, local, or tribal
governments or the private sector. As
discussed above, this rule removes
provisions concerning previously
disposed-of state program disapprovals
and required program amendments for
Wyoming that remain codified at 30
CFR 950.12 and 950.16, respectively.
This rule neither imposes new
regulatory requirements nor removes
any existing regulatory requirements. A
statement containing the information
required by the Unfunded Mandates
Reform Act (2 U.S.C. 1531 et seq.) is not
required.

Federal Paperwork Reduction Act

This rule does not contain collections
of information that require approval by
the Office of Management and Budget
under 44 U.S.C. 3501 et seq.

National Environmental Policy Act

This rule does not require an
environmental assessment or
environmental impact statement
because section 702(d) of SMCRA, 30
U.S.C. 1292(d), provides that agency
actions pertaining to approval of state
regulatory programs do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act, 42
U.S.C. 4332(2)(C).

Executive Order 12988 on Civil Justice
Reform

This rule complies with the
requirements of Executive Order 12988.
Specifically, this rule:

(a) Meets the criteria of section 3(a)
requiring that all regulations be
reviewed to eliminate errors and
ambiguity and be written to minimize
litigation; and

(b) Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

Executive Order 13211 requires
agencies to prepare a statement of
energy effects for a rule that is (1)
considered significant under Executive

Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. This rule
is not considered significant under
Executive Order 12866, nor would it
have a significant adverse effect on the
supply, distribution, or use of energy.
Therefore, a statement of energy effects
is not required.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on federally
recognized Indian tribes and have
determined that the removal of
previously disposed-of state program
disapprovals and required program
amendments for Wyoming that remain
codified at 30 CFR 950.12 and 950.16
would not have substantial direct effects
on the relationship between the Federal
Government and Indian Tribes or on the
distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Executive Order 12630—Takings

Under the criteria in Executive Order
12630, this rule does not have
significant takings implications;
therefore, a takings implication
assessment is not required. As discussed
above, this rule removes provisions
concerning previously disposed-of state
program disapprovals and required
program amendments for Wyoming that
remain codified at 30 CFR 950.12 and
950.16, respectively. This rule neither
imposes new regulatory requirements
nor removes any existing regulatory
requirements.

Executive Order 13132—Federalism

This rule does not have federalism
implications. For the reasons previously
stated, it will not have ‘“‘substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

Data Quality Act

In developing this rule, we did not
conduct or use a study, experiment, or
survey requiring peer review under the
Data Quality Act (Pub. L. 106-554).

List of Subjects in 30 CFR Part 950

Intergovernmental relations, Surface
mining, Underground mining.

Dated: June 10, 2013.
Allen D. Klein,
Director, Western Region.

For the reasons set out in the
preamble, 30 CFR part 950 is amended
as set forth below:

PART 950—WYOMING

m 1. The authority citation for part 950
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.
m 2. Revised § 950.12 to read as follows:

§950.12 State program provisions and
amendments not approved.

The following provisions of the Rules
and Regulations of the Land Quality
Division of the Wyoming Department of
Environmental Quality are not
approved:

(a) [Reserved]

(b) [Reserved]

§950.16 [Amended]

m 3.In § 950.16, remove and reserve
paragraphs (d), (e), (h), and (i) and
remove reserved paragraphs (v) through
an.

[FR Doc. 2013-17366 Filed 7—18-13; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[USCG-2013-0542]

Drawbridge Operation Regulations;
Arthur Kill, NY

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulations
governing the operation of the Arthur
Kill AK Railroad Bridge across Arthur
Kill, mile 11.6, between Staten Island,
New York and Elizabeth, New Jersey.
Under this temporary deviation the
bridge may remain in the closed
position for four days to facilitate
scheduled maintenance. This deviation
is necessary to facilitate tie and miter
rail replacement on the lift span.

DATES: This deviation is effective from
July 19, 2013 through July 31, 2013, and
has been enforced with actual notice
since July 17, 2013.

ADDRESSES: The docket for this
deviation, [USCG-2013-0542] is
available at http://www.regulations.gov.
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Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call Joe Arca, Project Officer,
First Coast Guard District, at (212) 668—
7165, joe.m.arca@Quscg.mil. If you have
questions on viewing the docket, call
Barbara Hairston, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION: The AK
Railroad Bridge, across Arthur Kill, mile
11.6, between Staten Island, New York
and Elizabeth, New Jersey has a vertical
clearance in the closed position of 31
feet at MHW and 35 feet at MLW. The
existing drawbridge operation
regulations are listed at 33 CFR
§117.702.

The waterway supports both
commercial and recreational navigation
of various vessel sizes.

The operator of the bridge, Conrail,
requested a temporary deviation to
facilitate scheduled maintenance, tie
and miter rail replacement at the bridge.

The bridge must remain in the closed
position to perform this maintenance.

Under this temporary deviation the
draw may remain in the closed position
as follows:

On July 17, 2013 from 6:30 a.m. to
10:40 a.m. and from 12:50 p.m. to 4:40
p.m.

On July 18, 2013 from 7:30 a.m. to
11:35 a.m. and from 2:40 p.m. to 5:44
p.m.

On July 30, 2013 from 6:30 a.m. to
10:43 and from 12:43 p.m. to 4:35 p.m.
On July 31, 2013 from 7:30 a.m. to
11:35 a.m. and from 1:40 p.m. to 5 p.m.

There are no alternate routes for
vessel traffic. The bridge can be opened
in an emergency.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: July 8, 2013.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 2013—-17321 Filed 7—18-13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2013-0485]

RIN 1625-AA00

Safety Zone; Maritime Heritage Festival
Fireworks, St. Helens, OR

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone in St. Helens,
OR. This safety zone is necessary to
help ensure the safety of the maritime
public during a planned fireworks
display and will do so by prohibiting
unauthorized persons and vessels from
entering the safety zone unless
authorized by the Sector Columbia River
Captain of the Port or his designated
representatives.

DATES: This rule is effective on July 27,
2013, from 9:45 p.m. until 10 p.m.
ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2013-0485]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email ENS Ian McPhillips, Waterways
Management Division, Marine Safety
Unit Portland, U.S. Coast Guard;
telephone (503) 240-9319, email
msupdxwwm@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Barbara
Hairston, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)

of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because to do
so would be impracticable considering
the event will take place before the
notice can be published or comments
taken. Coast Guard Marine Safety Unit
Portland did not receive the necessary
information for this event until it was
too late to issue an NPRM.
Approximately 1,000 people are
anticipating this event to commence as
scheduled, and the event organizers are
unable to reschedule the events in order
to allow comment.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register because it is impracticable and
contrary to the public interest. There is
insufficient time remaining to undertake
a 30 day delayed effective date for this
rule.

B. Basis and Purpose

Fireworks displays create hazardous
conditions for the maritime public due
to loud noises, falling debris, and
explosions, combined with the heavy
vessel traffic congregating near the
displays. The safety zone will help
ensure the safety of the maritime public
by prohibiting persons and vessels from
risks associated with fireworks displays.
As part of the Maritime Heritage
Festival Fireworks in St. Helens, OR, the
festival will feature a fireworks display.
The Coast Guard expects approximately
1,000 people to attend this event.
Because of the aforementioned
concerns, the Coast Guard is
establishing a safety zone in the vicinity
of the launch site.

C. Discussion of the Final Rule

The rule establishes a safety zone in
the Sector Columbia River Captain of
the Port Zone.

The safety zone will be established on
the Columbia River, St. Helens, OR. The
safety zone will extend 500 yards in all
directions from Sand Island marine
Park. This event will take place on
Saturday July 27, 2013 from 9:45 p.m.
to 10 p.m.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
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executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. The Coast Guard has made this
determination based on the fact that the
safety zone created by this rule will not
significantly affect the maritime public
because vessels may still coordinate
their transit in the vicinity of the safety
zone with the Coast Guard.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: the owners and operators of
vessels intending to operate in the area
covered by the safety zone on Saturday
July 27, 2013, from 9:45 p.m. to 10 p.m.

The safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: (i) The safety
zone is limited in size; (ii) the official
on-scene patrol may authorize access to
the safety zone; (iii) the safety zone will
affect a limited geographical location for
a limited time; and (iv) the Coast Guard
will make notifications via maritime
advisories so mariners can adjust their
plans accordingly.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental

jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
creation of a safety zone around a
fireworks display. This rule is
categorically excluded from further
review under paragraph 34(g) of Figure
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2-1 of the Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Public Law 107-295, 116 Stat. 2064;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T13-253 to read as
follows:

§165.T13-253 Maritime Heritage Festival,
St. Helens, Oregon.

(a) Safety Zone. The following areas
are designated safety zone:

(1) Location. All waters of the
Columbia River at St. Helens, OR
encompassing a 500 yard radius in all
directions from the discharge site.

(2) Enforcement period. This safety
zone is in effect from Saturday July 27,
2013, from 9:45 p.m. to 10 p.m.

(b) Regulations. In accordance with
the general regulations in 33 CFR part
165, subpart C, no person may enter or
remain in the safety zone created in this
section or bring, cause to be brought, or
allow to remain in the safety zone
created in this section any vehicle,
vessel, or object unless authorized by
the Captain of the Port or his designated
representative. The Captain of the Port
may be assisted by other Federal, State,
or local agencies with the enforcement
of the safety zone.

Dated: July 2, 2013.
B.C. Jones,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Columbia River.

[FR Doc. 2013-17311 Filed 7-18-13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 600
[Docket No. 0808041047-3587-03]
RIN 0648—-AW62

Magnuson-Stevens Act Provisions;
National Standard 2—Scientific
Information

AGENCY: National Marine Fisheries
Service (NMFS); National Oceanic and
Atmospheric Administration (NOAA);
Commerce.

ACTION: Final rule.

SUMMARY: This final action amends the
guidelines for National Standard 2
(NS2) of the Magnuson-Stevens Fishery
Conservation and Management Act
(MSA) regarding scientific information.
Consistent with the President’s memo
on Scientific Integrity (March 9, 2009)
and NOAA Administrative Order 202—
735D, the revised NS2 guidelines are
intended to ensure the highest level of
integrity and strengthen public
confidence in the quality, validity and
reliability of scientific information
disseminated by the National Marine
Fisheries Service (NMFS) in support of
fishery management actions. This action
provides guidance on what constitutes
best scientific information available
(BSIA) for the effective conservation and
management of fisheries managed under
Federal fishery management plans
(FMPs), and adds new language to the
NS2 guidelines regarding the advisory
role of the Scientific and Statistical
Committees (SSCs) of the Regional
Fishery Management Councils
(Councils) and the relationship of SSCs
to the peer review process. The revised
NS2 guidelines also clarify the content
and purpose of the Stock Assessment
and Fishery Evaluation (SAFE) Report
and related documents. This action
makes modest adjustments to current
operating practices; it is intended to
ensure that scientific information,
including its collection and analysis,
has been validated through peer review,
as appropriate, is transparent to the
public, and is used appropriately by
SSCs, Councils, and NMFS in the
conservation and management of marine
fisheries.

DATES: Effective July 19, 2013.

ADDRESSES: Copies of supporting
documents prepared for this final rule,
such as the proposed rule and public
comments that were received, can be
found at the Federal e-Rulemaking

portal: http://www.regulations.gov by
searching for RIN 0648—AWG62.

FOR FURTHER INFORMATION CONTACT:
William Michaels by phone 301-427—
8155, by FAX at 301-713-1875, or by
email: William.Michaels@noaa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents
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Guidelines
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1. Overview of Revisions to the NS2
Guidelines

Section 301(a)(2) of the MSA specifies
that fishery conservation and
management measures shall be based
upon the best scientific information
available. 16 U.S.C. 1851(a)(2). Section
301(b) of the MSA states that: “the
Secretary (of Commerce) shall establish
advisory guidelines (which shall not
have the force and effect of law), based
on national standards, to assist in the
development of fishery management
plans.” Id. 16 U.S.C. 1851(b). The
existing national standard guidelines
appear at 50 CFR 600.305 through
600.355. In the Magnuson-Stevens
Fishery Conservation and Management
Reauthorization Act of 2007, Congress
added provisions to improve the use of
science in decision-making, including a
stronger role for Councils’ SSCs in the
review of scientific information and
providing fishing level
recommendations to their Councils, and
authorizing the Secretary and Councils
to establish a peer review process for
scientific information used to advise
Councils about conservation and
management of fisheries. These revised
NS2 guidelines address the above
changes in the MSA. The guidelines
include guidance on what constitutes
BSIA for fishery conservation and
management measures, provide
standards for scientific peer review,
clarify the role of the SSC in the review
of scientific information for its Council,
expand and clarify the contents of SAFE
reports, and emphasize the importance
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of the availability and transparency of
SAFE reports used in Council decision
making.

We published an advanced notice of
proposed rulemaking (ANPR) in the
Federal Register on September 18, 2008
(73 FR 54132), announcing the agency’s
intent to revise the NS2 guidelines, and
received public comments from 24
organizations providing
recommendations. The proposed
guideline revisions published in the
Federal Register on December 11, 2009
(74 FR 65724), and were open for public
comment for three months, through
March 11, 2010. We received comments
from 25 organizations and 118 identical
email submissions. In general, the
public comments were supportive of the
need to revise the NS2 guidelines and
provided informative recommendations
and some editorial clarifications. We
address changes made in the final NS2
guidelines in the next section (Section
1I), and summarize comments received
on the proposed guidelines and respond
to those comments in Section IV.
Response to Comments.

II. Synopsis of Changes Made in the
Final Action

This final action does not include
substantive changes from the proposed
guideline revisions. In response to
public comments, changes were made to
clarify the guidelines and emphasize the
importance of public transparency in
peer review of scientific information, as
recommended by public comments.
Language was added to clarify the
following: Scientific information
includes both established and emerging
science; peer reviewers should not make
formal fishing level recommendations,
because this is the purview of the SSC;
no individual can be appointed to a
review panel if that individual has a
conflict of interest that is relevant to the
functions to be performed; peer reviews
that require a greater degree of
independence should use rotation of
reviewers, recognizing that repeated
service by the same reviewer may be
unavoidable when there is a limited
availability of expertise; SAFE reports
should contain an explanation of
information gaps and highlight needs
for future scientific work; and for stocks
managed cooperatively by Federal and
State governments, the scientific
information used for FMP development
should include harvest information
from both state and Federal waters. See
Section V of this preamble for a detailed
description of the changes made to the
text of the proposed action.

II1. Overview of the Major Aspects of
the Final Action

A. Best Scientific Information Available
(BSIA)

In 2004, the National Research
Council (NRC) of the National
Academies examined the application of
the BSIA standard in the development
of fishery conservation and management
measures. The NRC recommended
approaches to more uniformly apply the
BSIA standards for fishery management
actions. The NRC recommendations are
available in the NRC (2004) publication
entitled “Improving the Use of the ‘Best
Scientific Information Available’
Standard in Fisheries Management”
(2004, http://books.nap.edu/
openbook.php).

The revised NS2 guidelines adopt, to
the extent possible, the 2004 NRC
recommendations regarding the
production and use of scientific
information for fishery management
actions. The public comments provided
a nearly unanimous recommendation
that the NS2 guidelines should be
revised to incorporate the NRC
recommendations, and that an overly
prescriptive definition of BSIA should
be avoided due to the dynamic nature
of science. Therefore, as recommended
by the NRC, the NS2 guideline revisions
are based on the following widely
accepted criteria for evaluating BSIA:
Relevance, inclusiveness, objectivity,
transparency, timeliness, verification,
validation, and peer review of fishery
management information as appropriate.
The revised NS2 guidelines do not
prescribe a static definition of BSIA
because science is a dynamic process
involving continuous improvements.

The availability and quality of
scientific information to inform fisheries
management varies. Ecosystems and
human societies are complex,
interacting, dynamic systems that are
impacted by multiple factors, including
those within the scope of fisheries
management. Some fisheries are well
studied and have much information
from long-term annual research surveys
and comprehensive biological, social,
and economic fisheries data collection
programs. Other fisheries do not have
the same breadth of information
available. In light of this variability, the
NS2 guideline revisions elevate the
importance of evaluating the
uncertainty and associated risk of the
scientific information to inform fishery
management decisions. The revised
guidelines also provide that mandatory
management decisions should not be
delayed due to limitations in the
scientific information or the promise of
future data collection or analysis.

The NS2 guidelines provide guidance
that is fundamental for the reliability
and integrity of scientific information to
be used by the Secretary and Councils
to effectively manage and conserve our
nation’s living marine resources.

B. Peer Review Processes

Pursuant to its authority under the
Information Quality Act (44 U.S.C.
3516), the Office of Management and
Budget (OMB) issued a Final
Information Quality Bulletin for Peer
Review (70 FR 2664, January 14, 2005)
that establishes minimum peer review
requirements for “influential scientific
information” disseminated by Federal
agencies. Section 302(g)(1)(E) of the
MSA provides that: “The Secretary and
each Council may establish a peer
review process for that Council for
scientific information used to advise the
Council about the conservation and
management of the fishery.” 16 U.S.C.
1852(g)(1)(E). If the Secretary and a
Council establish such a process, it will
be deemed to satisfy the requirements of
the Information Quality Act, including
the OMB Peer Review Bulletin
guidelines. The revised NS2 guidelines
provide guidance and widely-accepted
national quality standards that should
be followed to establish a peer review
process per MSA section 302(g)(1)(E).
They also provide flexibility to maintain
existing peer review processes
established by the Secretary and
Councils, and clarify the role of the
Councils’ SSCs in the scientific review
process.

MSA section 302(g)(1)(E) peer review
processes must be carefully designed to
maximize the likelihood of an outcome
that is objective, and provide useful
information relative to the intended
scope of work. The revised NS2
guidelines adopt many of the OMB peer
review standards, including balance in
expertise, knowledge, and bias; lack of
conflicts of interest; independence from
the work being reviewed; and
transparency of the peer review process.
A peer review may take many forms,
including individual letter or written
review or panel reviews. Duplication of
previously conducted peer review
should be avoided. The amount of time
and resources spent on any particular
review and the degree of independence
may depend on the novelty,
controversy, and complexity of the
scientific information being reviewed.
Peer reviewers who are federal
employees must comply with all
applicable federal ethics requirements
(available at: http://www.oge.gov/).
Potential reviewers who are not Federal
employees must be screened for
conflicts of interest in accordance with
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the procedures set forth in the NOAA
Policy on Conflicts of Interest for Peer
Review subject to OMB’s Peer Review
Bulletin (available at: http://
www.cio.noaa.gov/service_programs/
NOAA PRB COI Policy 110606.html).
The nature and scope of each peer
review should be developed and
defined prior to the selection of
reviewers, to ensure that reviewers with
the appropriate expertise and skills are
selected.

Peer review processes established by
the Secretary and a Council for that
Council should not be duplicative and
should focus on reviewing information
that has not already undergone rigorous
peer review. When the Secretary and a
Council develop a peer review process
per MSA section 302(g)(1)(E), the
revised NS2 guidelines provide that
they must publish a notice and brief
description of the process in the Federal
Register, make a complete, detailed
description of the process publicly
available on the Council’s Web site, and
update it as necessary.

The revised NS2 guidelines are not
intended to replace or result in the
duplication of effective peer review
processes that have already been
established by NMFS and the Councils,
such as the Stock Assessment
Workshop/Stock Assessment Review
Committee (SAW/SARC), Southeast
Data Assessment Review (SEDAR),
Stock Assessment Review (STAR), and
Western Pacific Stock Assessment
Review (WPSAR). Section 302(g)(1)(E)
of the MSA provides that the peer
review process established by the
Secretary and a Council may include
existing committees or panels. The
aforementioned existing peer review
processes (SAW/SARC, SEDAR, STAR
and WPSAR) may qualify as MSA
section 302(g)(1)(E) review processes, if
the determination is made by the
Secretary in conjunction with the
relevant Councils. If such a
determination is made, the Secretary
will announce the decision in the
Federal Register.

The impact of this action on current
Council peer review practices should be
minimal because the peer review
standards are consistent with OMB’s
policy and presently incorporated in the
existing peer review processes
established by the Secretary and
Councils. However, it may be necessary
to refine those existing review processes
in accordance with these revised NS2
guidelines.

C. The Role of the SSC in the Review of
Scientific Information

The NS2 guidelines address several
roles of the SSC and/or SSC members:

The SSC as scientific advisor to its
Council; the SSC as a peer review panel;
and SSC members’ participation on
other peer review panels. With regard to
the advisory role, the NS2 guidelines
provide that the SSCs are the scientific
advisory bodies to the Councils.

Section 302(g)(1)(A) of the MSA
mandates that: “Each Council shall
establish, maintain, and appoint the
members of a scientific and statistical
committee to assist it in the
development, collection, evaluation,
and peer review of such statistical,
biological, economic, social, and other
scientific information as is relevant to
such Council’s development and
amendment of any fishery management
plan.” 16 U.S.C. 1852(g)(1)(A). As stated
in MSA section 302(g)(1)(B), each SSC:
‘“Shall provide its Council ongoing
scientific advice for fishery management
decisions, including recommendations
for acceptable biological catch,
preventing overfishing, maximum
sustainable yield, and achieving
rebuilding targets, and reports on stock
status and health, bycatch, habitat
status, social and economic impacts of
management measures, and
sustainability of fishing practices.” Id.
16 U.S.C. 1852(g)(1)(B).

Paragraph (c)(6) of the final action,
which is substantively unchanged from
the proposed action, clarifies that the
SSC, and not a peer review process,
provides recommendations to a Council
for developing annual catch limits
(ACLs). MSA section 302(h)(6) states
that: “Each Council shall . . . develop
annual catch limits for each of its
managed fisheries that may not exceed
the fishing level recommendations of its
scientific and statistical committee or
the peer review process established
under subsection (g).”” 16 U.S.C.
1852(h)(6). A possible interpretation of
this section is that a Council could not
exceed the fishing level
recommendation of either the SSC or
optional peer review process established
under MSA section 302(g)(1)(E); if both
provided recommendations, the lower
of the two levels would be the limit.
However, section 302(g)(1)(B) requires
that each SSC: “Shall provide its
Council ongoing scientific advice for
fishery management decisions,
including recommendations for
acceptable biological catch, preventing
overfishing, maximum sustainable yield
and achieving rebuilding targets . . .”
The SSC’s acceptable biological catch
(ABC) recommendation is the fishing
level recommendation that is most
relevant for developing an ACL.

As explained in the proposed action,
NMEFS believes that, when read in
conjunction with MSA section

302(g)(1)(A)-(B), MSA section 302(h)(6)
does not mean that a peer review
process displaces the SSC’s role in
providing fishing level
recommendations and other advice to
its Council. A better reading of the two
subsections is that they allow for
development of fishing level
recommendations either through the
SSC or a peer review process, but
ultimately, it is the SSC that provides
final scientific advice to its Council. The
purpose of a peer review process is to
ensure the quality and credibility of
scientific information, rather than
directly providing scientific advice to a
Council.

As reflected in § 600.315(b)(1)(ii) of
the revised NS2 guidelines, a peer
review process per MSA section
302(g)(1)(E) should be conducted early
in the scientific evaluation process, in
order to provide the SSC with a
reasonable opportunity to review the
peer review report and make
recommendations to the Council.
Section 600.315(c)(5) states that the SSC
may provide a recommendation to its
Council that is inconsistent with the
findings of a peer review, in whole or
in part, but in such cases the SSC
should prepare a report outlining the
areas of disagreement and the rationale
and information supporting the SSC’s
determination. The revised NS2
guidelines also state that the SSC
evaluation of peer review findings
should be complementary to the overall
scientific review process for the purpose
of providing advice to its Council, and
the SSC should not repeat a previously
conducted technical peer review.

The revised NS2 guidelines state that
an SSC member may participate in a
peer review established pursuant to
MSA section 302(g)(1)(E) when
beneficial due to the expertise and
regional knowledge of the SSC member,
or when such participation would assist
the SSC as a whole in its advisory role
to the Council. If the SSC as a body or
individual members of an SSC
participate in a peer review established
pursuant to MSA section 302(g)(1)(E),
the SSC member(s) must meet the peer
reviewer selection criteria as described
in paragraph (b)(2) of the guidelines. For
an SSC member or the SSC as a body to
participate in a peer review, the
guidelines require screening the SSC
member(s) for conflicts of interest
pursuant to NOAA’s Policy on Conflicts
of Interest for Peer Reviews Subject to
OMB’s Peer Review Bulletin. That
policy prevents review of one’s own
work. Furthermore, the NS2 guidelines
provide that the review and evaluation
of scientific information by the
Councils’ SSCs should be transparent,
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and should include the recording of
minority viewpoints.

Some public comments focused on
the evaluation and recommendations of
the SSCs on the scientific information
for catch-level specifications and
pertinent measures of uncertainty.
These issues were addressed in the
MSA National Standard 1 (NS1)
guidelines (74 FR 3178, January 16,
2009), and may be further refined in a
subsequent update of the NS1
guidelines. (See 77 FR 26238, May 3,
2012.)

D. Stock Assessment and Fishery
Evaluation (SAFE) Reports

The Secretary of Commerce
(Secretary) has the responsibility for
preparation and review of SAFE reports.
The current NS2 guidelines state that
the SAFE report is a document or set of
documents that provides the Secretary
and Councils with a summary of
scientific information. The existing
guidelines also contain specifications on
the contents of SAFE reports. The
revised NS2 guidelines provide further
clarification on the purpose and content
of the SAFE report. Specifically, they
provide guidance on the scientific
information that should be included in
the SAFE report to enable the SSC to
fulfill its role in providing its Council
with ongoing scientific advice for
fishery management decisions.

Some comments suggested that a
SAFE report should be a single report;
however the revised NS2 guidelines
maintain the language from the previous
NS2 guidelines that describes the SAFE
report as a document or set of
documents. This is necessary to provide
the Secretary flexibility in the
preparation of the SAFE report and
accommodates differing regional
practices with regard to the SAFE
report. The revised NS2 guidelines
clarify that the SAFE report should
include essential fish habitat (EFH)
information, in accordance with the
EFH provisions contained in
§600.815(a)(10), as a stand-alone
chapter or clearly noted section.

The revised NS2 guidelines contain
provisions intended to facilitate the use
of information in the SAFE reports and
its availability to the Councils, NMFS,
and public. For example, the NS2
guideline revisions specify, as
recommended by public comments, that
SAFE reports or similar documents
must be made available by the Council
or NMFS on a Web site accessible to the
public, and that they include a summary
of the information they contain and an
index or table of contents of each
component that comprises the SAFE
report.

E. Fishery Management Plan (FMP)
Development

This final action maintains the
current NS2 guidelines language on
FMP development, with only minor
changes to the organization of the text.

IV. Responses to Comments

NMEFS received comments from
constituents, regional fishery
management councils and the general
public on the proposed guideline
revisions, and most of the commenters
were supportive of the standards
proposed for using the best scientific
information available and having robust
peer review processes. Commenters
provided useful recommendations that
were carefully considered during
development of the final NS2
guidelines.

BSIA Criteria

Comment 1: One commenter stated
that the proposed guidelines were
lengthy, detailed, and prescriptive
regarding what constitutes BSIA and
how BSIA should be used. The
commenter stated that this
prescriptiveness may lead Councils and
SSCs to conform to inappropriate or
overly restrictive approaches, or open
the door to legal challenge based on
procedural technicalities.

Response: NMFS disagrees. The
revised NS2 guidelines are advisory
guidelines that do not have the force
and effect of law. In the revised
guidelines, NMFS adopted the NRC
(2004) recommendations on what
constitutes BSIA for improving fisheries
management. Most commenters
supported the inclusion of language
outlining appropriate criteria of
relevance, inclusiveness, objectivity,
transparency and openness, timeliness,
verification and validation, and peer
review for evaluating BSIA.
Furthermore, the guidelines are
consistent with the Information Quality
Act and the OMB Peer Review Bulletin
requirements for improving the integrity
of scientific information. This action is
not overly prescriptive and provides
sufficient flexibility to adopt new
scientific protocols for data collection
and analysis; as stated in paragraph
(a)(5): “Science is a dynamic process,
and new scientific findings constantly
advance the state of knowledge.”

Comment 2: One commenter
suggested including additional
clarification regarding the difference
between “established’” and “‘emergent”
science as described by the American
Fisheries Society and the Estuarine
Research Federation (AFS/ERF). Other
comments requested clarification of the

language in paragraph (a)(4): ““Scientific
information includes, but is not limited
to, factual input. . .”

Response: NMFS has added language
in paragraph (a)(4) that clarifies the
difference between “established”” and
“emergent”’ science. The AFS/ERF
committee was established to consider
what determines the best available
science for natural resource policies and
management, and its 2006 report
(Fisheries 31(9):460—465) distinguished
“established” science as scientific
knowledge derived and verified through
the scientific process that tends to be
agreed upon without controversy.
“Emergent” science was defined as
relatively new knowledge that is still
evolving and being verified, therefore,
potentially controversial because it is
open to debate. Therefore, paragraph
(a)(4) was revised to emphasize that:
“Emergent science should be considered
more thoroughly, and scientists should
be attentive to effective communication
of emerging science.”

Comment 3: Some commenters
recommended changing the phrase
“best scientific information available”
to other phrases such as “best data
available,” “‘best scientific data
possible” or “best scientific information
possible,” suggesting that the modifiers
“best” and “available”” might result in a
precedence for referring to scientific
guesses and poorly done science or
disputes over scientific information
used in management.

Response: NMFS disagrees because
the phrase “best scientific information
available” is taken directly from NS2 in
the MSA. See 16 U.S.C. 301(a)(2).

Comment 4: One commenter
suggested modifying paragraph (a)(1) as
follows: ““Successful fishery
management depends, in part, on the
thorough analysis of this information,
and the extent to which the information
is applied for: (i) Evaluating the impact
that conservation and management
measures will have on living marine
resources, essential fish habitat (EFH),
marine ecosystems, fisheries
participants, fishing communities, and
the nation; (ii) Identifying areas where
additional management measures are
needed; and (iii) Evaluating the
consequences of not taking management
actions when and where necessary.”

Response: NMFS agrees to add the
language as recommended in (i) and (ii)
which conveys important
considerations for the success of fishery
management. However, the suggested
language for (iii) is not accepted because
section 302(h) of the MSA requires
Councils to prepare an FMP or
amendments thereto for each fishery
under its authority in need of
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conservation and management.
Therefore, not taking management
action when and where necessary is not
an option.

Comment 5: Commenters requested
that the revised NS2 guidelines add
environmental conditions (e.g., weather
modeling) to the types of scientific data
considered in marine conservation and
management, and should specify that
historical information shall include the
use of weather (e.g., wind, air
temperature, water temperature, and
wave height data) and economic
conditions (e.g., fuel prices) as all of
these have tremendous effect on the
fishery participation and effort
estimates.

Response: NMFS agrees that
environmental information is
potentially useful for fisheries
management. Ecological information
mentioned in paragraph (a)(1) includes
interactions of species with their
environment, including the physical
environment. The guidelines avoid
being too prescriptive by not providing
an exhaustive list of potential types of
scientific information. The term
“environmental” was inserted into the
following sentence to be more inclusive:
“Fishery conservation and management
require high quality and timely
biological, ecological, environmental,
economic, and sociological scientific
information to effectively conserve and
manage living marine resources.” 50
CFR 600.315(a)(1).

Comment 6: Two commenters noted
that there is no consideration of how the
BSIA principles enshrined in the MSA
should be applied to NMFS in pursuit
of its responsibilities under the
Endangered Species Act (ESA) or the
Marine Mammal Protection Act
(MMPA), and the NS2 guidelines should
also specify that criteria for BSIA and
peer review standards should be
applicable to these other statutes.

Response: The National Standards
and associated guidelines are specific to
fishery management measures
developed and promulgated under the
MSA. The ESA and MMPA are separate
laws with their own implementing
regulations and science policies.
Changes to those regulations and
policies are beyond the scope of this
action.

Comment 7: Some commenters
suggested that the NS2 guidelines
should provide more guidance for
NMFS and Councils’ SSCs to address
the lack of scientific information,
resolve critical data gaps, and specify
that investments in time, effort, and
funding are required to turn data poor
fisheries into data rich fisheries. One
commenter recommended that the NS2

guidelines include the statement: “For
fisheries that are data poor and require
management, every effort should be
made to collect data that will increase
the certainty of needed management
actions.” Another commenter suggested
that paragraph (a)(3) should state: “In
information-limited situations where
simpler tools and assessment methods
are warranted, scientific advice should
be accompanied by recommendations
for prioritizing data-needs in the short
and long-term to move the fishery into
a higher data category and improve
assessment methods.” One commenter
also suggested adding, ““identification of
future research areas and funding
priorities” to the end of the list of
research-plan elements in paragraph
(a)(5).

Response: NMFS did not add the
suggested language because the revised
guidelines adequately address the
importance of the evaluation of
uncertainty, identification of data gaps,
and assessment of risks associated with
limited information when developing
fishery management actions. NMFS also
believes that funding and priorities for
resolving data gaps are best addressed
by the peer review and research
prioritization processes of the Secretary
and Councils.

Comment 8: Some commenters
expressed concern about the evaluation
of uncertainty and data gaps in
scientific information and the effect on
SSC and Council decision-making. The
commenters reported that their
experience thus far indicates that a lack
of information merely results in reduced
quotas and fishing effort so as not to
trigger the annual catch limit (ACL) or
accountability measures (AM)
thresholds pursuant to MSA
requirements. Some recommended that
the NS2 guidelines should provide
guidance on how uncertainty should be
addressed beyond the guidance that is
provided in the proposed rule. One
commenter recommended a more
cautious interpretation of findings
where uncertainty is high in order to
ensure conservation of data-poor species
and provide an incentive to collect the
necessary information. Some
commenters suggested adding language
stating that sources of uncertainty must
be considered and accounted for to the
maximum extent possible.

Response: The revised NS2 guidelines
have sufficient, but not overly
prescriptive, language on the
importance of addressing uncertainty in
scientific information. For example,
paragraph (a)(2), states: ““Scientific
information that is used to inform
decision making should include an
evaluation of its uncertainty and

identify gaps in the information.”
Further guidance for addressing
uncertainty is covered in the NS1
guidelines. 50 CFR 600.310(f)(4) and (6).

Comment 9: One commenter
suggested that the statement in
paragraph (a)(2): “Limitations in
scientific information may not be used
as a justification for delaying fishery
management actions,” presupposes that
in the absence of information,
management actions should be taken
even if there may be compelling reasons
for not taking action until more
information is known. The commenter
recommended that in such
circumstances, the NS2 guidelines need
to allow for evaluation of a no action
alternative in the absence of scientific
information and should assess the
consequences of action versus no action.

Response: NMFS struck the sentence
at issue in paragraph (a)(2) because the
concept of not delaying management
actions due to limitations in scientific
information is adequately addressed in
paragraph (a)(6)(v). In response to the
comment, the NS1 guidelines identify
the need for a precautionary
management response in the face of
uncertainty, and the lack of data
generally suggests the need for more
precaution, but not inaction.

Comment 10: One commenter
recommended that the NS2 guidelines
establish a conservative precautionary
default for each FMP in case of delays
or problems with scientific information.
Specifically, the more dated the
scientific information used to support
fishery management actions, the more
caution should be used in setting the
acceptable biological catch (ABC) level
when there is uncertainty. NMFS
should require the SSCs and Councils to
be more conservative in their
management decisions and to err on the
side of precaution to reduce the risk of
overfishing. If a Council delays
management action, NMFS must step in
and implement this precautionary
default.

Response: It is beyond the scope of
the NS2 guidelines to address the level
of precaution needed to manage
fisheries resources. The NS1 guidelines
address the need for precaution,
including a requirement that scientific
uncertainty be taken into account when
the SSC makes recommendations to its
Council regarding acceptable biological
catch (ABC) levels. The role of the NS2
guidelines is to assure that uncertainty
is calculated as accurately as possible so
that it can be taken into account
consistent with the NS1 guidelines.

Comment 11: One commenter
recommended an increased focus on
economic impacts on coastal
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communities in all fishery management
decisions, and greater transparency as to
how the various factors, including
economic considerations, are weighted.

Response: National Standard 8
requires consideration of impacts on
fishing communities when developing
fishery conservation and management
measures. The NS2 guidelines
emphasize the importance of high
quality and timely social and economic
information for evaluating the impact
that conservation and management
measures will have on fishing
communities, as well as living marine
resources, essential fish habitat, marine
ecosystems, fisheries participants and
the nation.

Comment 12: One commenter, noting
the increasing complexity of fisheries
models, both for stock assessment and
for social and economic analyses,
recommended adding language in
paragraph (a)(4) to reflect that system
complexity will inevitably lead to more
complex decision making models,
especially in ecosystem based
management, where stock assessments,
social impacts and environmental
systems are integrated into a single
model or series of inter-connected
models.

Response: Although efforts to take
into account the full complexity of
ecosystems and fisheries may lead to
complex models, NMFS disagrees that
this would inevitably lead to complex
decisions. A range of model
complexities, commensurate with data
availability and management questions,
is anticipated by NMFS to meet the
needs of the Councils.

Comment 13: One commenter
recommended directing fishery
managers to use scientific information at
the ecosystem level.

Response: Paragraph (a)(6)(i) of the
revised NS2 guidelines directs that an
important criteria for evaluating BSIA is
its relevance to the current questions or
issues under consideration. Thus, the
guidelines provide that if it is
appropriate for ecosystem level
scientific information to be considered
or included in a particular analysis,
managers should consider such
information. Further guidelines are not
necessary.

Comment 14: One suggestion was
provided to change the term ‘““data-
poor” to “information-limited” because
even data-rich fisheries can be
information-limited and require the use
of proxies if certain crucial data are
missing or highly uncertain.

Response: NMFS agrees and added
the term “information-limited” to
paragraph (a)(3) of the revised NS2
guidelines.

Comment 15: One commenter
requested clarifying the use of “surveys
or sampling programs” to determine if
this includes only underwater sampling
and fishing catch collections, or
whether “survey” also includes non-
scientific telephone and dockside
questionnaires. The commenter
recommended discontinuing the use of
phone surveys and instead using
information from fishing license
applications and species endorsements.

Response: NMFS uses a range of
surveys and sampling programs,
including phone surveys, to collect
scientific data from commercial and
recreational fisheries. NMFS surveys
that directly gather information from the
public or business entities, including
phone surveys administered by the
NMFS Marine Recreational Information
Program, have been reviewed and meet
the rigorous OMB standards for survey
methodologies employed by the Federal
government. See OMB Guidance on
Agency Survey and Statistical
Information Collections (January 20,
2006).

Comment 16: One commenter
questioned using peer review as a
criteria for evaluating what constitutes
BSIA, stating that external peer review,
outside the normal SSC process, should
not be a separate and mandatory criteria
for determining BSIA, particularly
because the use of peer review is
discretionary in MSA section
302(g)(1)(E). The commenter
recommended that external peer review
should be an optional tool, best used in
circumstances of significant controversy
regarding scientific information.
Another commenter recommended
changing: “. . . peer review, as
appropriate; and communication of
findings” in paragraph (a)(5) to: “shall
include peer review; and subsequent
communication of findings.”

Response: Paragraph (a)(6) of the
revised NS2 guidelines does not
mandate peer review in all cases, but
simply lists peer review as one of many
criteria for evaluating BSIA, to be used
as appropriate. We believe the
guidelines should be flexible, therefore
paragraph (a)(5) calls for peer review ““as
appropriate” as an element of a sound
research plan. The revised NS2
guidelines state that the Secretary and
Council have discretion to establish a
peer review process as provided in
section 302(g)(1)(E) of the MSA and
that: “peer review should be used when
appropriate.”

Comment 17: Paragraph (a)(6) of the
proposed guidelines stated that:
“Principles for evaluating best scientific
information must be based on relevance,
inclusiveness, objectivity, transparency

and openness, timeliness, verification
and validation, and peer review, as
appropriate.” One commenter suggested
changing “must” to “should.” Another
recommended eliminating ‘“‘as
appropriate” and requested that the SSC
should consider peer reviewed scientific
information above non-peer reviewed
scientific information.

Response: NMFS changed the quoted
sentence in the revised guidelines to:
“Criteria to consider when evaluating
best scientific information available are
relevance, inclusiveness, objectivity,
transparency and openness, timeliness,
verification and validation, and peer
review, as appropriate.” The criteria for
evaluating BSIA were adopted from the
recommendations of the NRC (2004) on
the application of BSIA principles in the
development of fishery conservation
and management measures. In response
to the comments above, the change in
paragraph (a)(6) was made to emphasize
that these are criteria or factors to be
considered when evaluating BSIA, not
mandatory elements that must be met in
all cases.

Comment 18: One commenter
objected to the use of a management
strategy based on a proxy derived from
another geographic area and different
species to judge the responses of
industry participants or business
decisions, and recommended use of
socio-economic data from the affected
management area. Another commenter
requested clarification on how the
proxy, related species, and other
geographical information could be used
in modeling in data poor situations as
specified in paragraph (a)(6)(i).

Response: The NS1 guidelines
address the use of a proxy or indicator
species for specifying maximum
sustainable yield (MSY) in data-limited
situations. See 50 CFR 600.310(e)(1)(iii)
and (iv). Although the use of proxies is
acknowledged as a useful tool in data
limited situations, NMFS has revised in
paragraph (a)(6)(i) the phrase “powerful
tool” to “may be a useful tool” in the
final NS2 guidelines to ensure proxies
are not used unnecessarily.

Comment 19: Commenters supported
consideration of relevant local and
traditional knowledge (LTK) when
evaluating scientific information to
support fishery management actions,
particularly in data limited situations
and for fisheries in regions comprised of
diverse indigenous communities with
extensive traditional and local
ecological knowledge. Commenters
recommended specifying that collection
of LTK must be consistent with
appropriate scientific methods, undergo
scientific review, and peer review,
which may include indigenous
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fishermen and hunters as well as
researchers from other relevant
disciplines to evaluate the sources and
methods of recording LTK. They
additionally suggested adding standards
and procedures for incorporating LTK
into the scientific process to increase
Councils’ confidence in its use.

Response: NMFS agrees that using
LTK in support of fishery management
actions is important, and recognizes that
there are various ways that LTK can be
utilized in the fishery management
process, including experiential LTK
knowledge from both indigenous and
non-indigenous sources. NMFS
encourages the development of
scientific approaches to collection and
evaluation of LTK, but does not believe
the NS2 guidelines should prescribe
appropriate collection and evaluation of
LTK.

Comment 20: With respect to the
language in paragraph (a)(6)(ii)(C): “To
the extent possible, an effort should be
made to reconcile scientific information
with local and traditional knowledge,”
commenters recommended removing
“reconcile”” because it implies that
scientific information must be made
consistent with LTK, or vice versa, if
there is a discrepancy. The use of
“reconcile” could be misconstrued to
mean that scientific information needs
to be reconciled to conform to LTK
information. LTK should not be
required to be validated by another form
of science for it to be incorporated or
factored into a decision.

Response: NMFS agrees and will
remove ‘‘reconcile” to ensure that LTK
information is acknowledged and
evaluated along with other scientific
information. NMFS agrees that
reconciliation of LTK and other
information should not be necessary for
Councils to consider both types of
information. Where the two types of
information directly conflict and both
have been validated through their
respective review processes (SSC and
LTK review subcommittee), the
Councils should adopt an approach that
takes account of the uncertainty
inherent in this conflict.

Comment 21: One commenter
requested that paragraph (a)(6)(iii)
identify what constitutes ‘“‘non-scientific
considerations” and clearly define
“standards for objectivity” for scientific
information. The commenter suggested
that the final NS2 guidelines should
describe the process for establishing,
documenting, and evaluating
compliance with the standard of
objectivity.

Response: NMFS agrees that the
proposed rule language should be
clarified and has revised paragraph

(a)(6)(iii) to read: “Objectivity. Scientific
information should be accurate, with a
known degree of precision, without
addressable bias, and presented in an
accurate, clear, complete, and balanced
manner. Scientific processes should be
free of undue nonscientific influences
and considerations.” Non-scientific
considerations include activities that
negate the attributes of scientific
standards, such as verification,
validation, and approval by scientific
review, as indicated in the BSIA section
of the guidelines.

Comment 22: Most commenters
supported the importance of
transparency as specified in the
proposed guidelines, while some
expressed concern that more public
transparency was needed during the
scientific peer review and fishery
management meetings. One commenter
stated the entire review process should
be transparent and recommended
paragraph (a)(6)(iv)(B) specify all
rationale for excluding data from
analysis must be clearly explained.

Response: The NS2 guidelines
emphasize that vetting of scientific
information should be open and public.
Moreover, the guidelines are consistent
with MSA section 302(i)(2)(A) which
provides broad public and shareholder
access to the Councils’ fishery
conservation and management process.
See 16 U.S.C. 1852(i)(2)(A). No change
was made regarding paragraph
(a)(6)(iv)(B) because it already states
that: “Scientific information products

. . should explain any decisions to
exclude data from analysis.”

Comment 23: Two commenters
expressed concern that paragraph
(a)(6)(iv) suggests that a researcher must
allow general public comments on all
phases of research design, collection,
and analysis. Without technical
expertise, the public could not provide
constructive comments from an
analytical perspective, and the
requirement to allow public comment
during each stage of the scientific
process would be cumbersome and
result in delay, inhibit the scientific
process, or politicize the research itself.
Another commenter recommended
requiring public comment on reports of
uncertainty, statistical error, data
limitations, and decisions to exclude
data from analyses.

Response: To address the concern, in
paragraph (a)(6)(iv) NMFS struck the
text: “the public should have access to
each stage in the development of
scientific information,” and revised the
paragraph to read: “Public comment
should be solicited at appropriate times
during the review of scientific
information.” The goal of these revised

guidelines is to provide flexibility while
emphasizing the importance of both
public access to the scientific
information used to support fishery
management actions and public
comment. Transparency of scientific
data and analytical methods is a
precondition for reproduction by others
of the analyses of scientific information
as noted in the verification section.

Comment 24: One comment suggested
adding after paragraph (a)(6)(iv)(B) a
new paragraph as follows: “(C) The
reports of the SSC shall contain an
analysis of the certainty of the findings
and shall clearly state a confidence
factor in the validity of the information
and analysis in the form of a percentage
of the reliability of the information
provided.”

Response: NMFS does not agree with
prescribing that the SSC report
uncertainty in a particular way. There
are many ways to characterize
uncertainty, and there is no way to
predetermine a particular level of
uncertainty. Transparency regarding
uncertainty is adequately addressed in
paragraph (a)(2) of the revised
guidelines that states: “Scientific
information that is used to inform
decision making should include an
evaluation of its uncertainty and
identify gaps in the information.”

Comment 25: One commenter
requested that the Councils be required
to provide adequate time in their
decision-making process to have
scientific information analyzed and
subjected to appropriate review before it
is used to inform fishery management
decisions, and that NMFS and the
Councils establish benchmark stock
assessment peer reviews sufficiently far
in advance of SSC review and
recommendations to its Council.
Another commenter suggested changing
“must be brought forward” to “may be
brought forward” in paragraph
(a)(6)(v)(B) on timeliness.

Response: The timing of a Council’s
decision-making process is not within
the scope of the NS2 guidelines.
However, NMFS agrees with the second
commenter and has changed the
language in paragraph (a)(6)(v) to “may
be considered for use.”

Comment 26: One commenter
recommended that paragraph (a)(6)(vi)
regarding verification and validation be
moved to the Peer Review portion of the
guidelines in paragraph (b) because
unrealistic demands for validation and
verification could be misused to delay
action under the guise of requiring more
research to validate uncertain
information. The commenter believes
the methodological considerations with
using verification and validation to
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evaluate BSIA are better addressed as
subordinate points in the peer review
section.

Response: NMFS retains the
verification and validation section in
the BSIA portion of the guidelines
because these are important
requirements of science that should be
undertaken regardless of whether the
science is peer reviewed. Verification is
used to document scientific data
collection and analytical procedures
and NMFS routinely publishes sampling
procedures for all of its major survey
programs. Validation is the requirement
to test scientific methodology and is
also routinely done independently of
peer review. The peer review section
focuses on standards for conducting a
peer review, such as the form of the
review or criteria for selection of
reviewers. The terms of reference for a
specific peer review can require
reviewers to determine if the science
has been validated and verified.
Paragraph (a)(6)(v) explicitly addresses
delay concerns by stating that:
“Management decisions should not be
delayed due to limitations in the
scientific information or the promise of
future data collection or analysis.”

Comment 27: One commenter
suggested editing paragraph (a)(6)(vi)(B)
to state: ““. . . the accuracy and
precision of the estimates are adequate.”

Response: NMFS revised paragraph
(a)(6)(vi)(B) to include both ‘“‘accuracy
and precision” as important in
estimates, and further clarified the
importance of accuracy by adding:
“Models should be tested using
simulated data from a population with
known properties to evaluate how well
the models estimate those
characteristics and to correct for known
bias to achieve accuracy.”

Comment 28: Paragraph (a)(6)(viii) of
the proposed guidelines states: “To the
extent practicable, the scientific
information that supports substantial
fishery management alternatives
considered by a Council should be peer
reviewed.” Some commenters noted
that peer review addresses scientific
issues. This language implies that the
peer review could apply to policy
matters, including fishery management
decisions, thereby undermining the role
of the Councils as primary policy
making bodies. One commenter stated
that the NS1 guidelines distinguish
between the scientific process
(determination of overfishing levels
(OFL) and ABC) and the management
process (determination of ACL, annual
catch target, and management
measures), and that both processes are
interdependent and closely linked.
Although the scientific peer review

process is well established, commenters
expressed concern that the management
process does not currently undergo a
similar review process. Another
commenter recommended that the NS2
guidelines advise the use of
management strategy evaluation (MSE)
or alternative technology, to support the
peer review of management alternatives.
MSE, which involves evaluating the
tradeoffs and performance of different
management alternatives, is a type of
management tool for evaluating
management alternatives that produce
feedback into the stock assessment
process.

Response: To clarify that peer review
pertains to scientific information, NMFS
has revised paragraph (a)(6)(vii) to read:
“The scientific information that
supports conservation and management
measures considered by the Secretary or
a Council should be peer reviewed, as
appropriate.” In regard to comments
suggesting that management alternatives
must be reviewed, the choice between
management alternatives is a policy
decision and is outside the scope of the
NS2 guidelines. The intent is not to peer
review the Council’s management
decisions, but rather to ensure, as
required by NS2, that conservation and
management measures are based on
BSIA. To that end, paragraph
(a)(6)(vi)(B) provides: “The concept of
validation using simulation testing
should be used, to the extent possible,
to evaluate how well a management
strategy meets management objectives.”

Peer Review Standards

Comment 29: Many comments
supported the inclusion of the current
OMB peer review requirements in the
NS2 guidance, as appropriate, and the
establishment of peer review processes
pursuant to MSA section 302(g)(1)(E).
Some commenters requested changing
the heading of paragraph (b) to
“Optional Peer Review” so that the
standards apply only to optional peer
reviews. Some commenters requested
further guidance on when an
independent peer review should occur
and expressed concern with an
“optional” peer review because this
could indicate that the Councils, SSCs
and agency are disinterested in utilizing
this process. Other comments requested
more prescriptive language including
how or when peer review should be
conducted, and by whom, especially
when there is significant controversy
regarding the scientific information on
which fishery management decisions
will be based. One commenter
emphasized that the NS2 guidelines
should require that each Council,
working with the Secretary, determine

whether an optional external peer
review process is warranted, whereas
others opposed the implication that an
external peer review may be necessary,
stating: “The Council has sole discretion
to establish a supplemental peer
review.”

Response: NMFS does not agree that
the peer review section should be titled
“optional peer review.” MSA section
302(g)(1)(E) and the revised NS2
guidelines adequately convey that this
is an optional, not mandatory peer
review process. The language in section
302(g)(1)(E) clearly states that: “The
Secretary and each Council may
establish a peer review process for that
Council. . .” 16 U.S.C.1852(g)(1)(E)
(emphasis added). Thus the Secretary
and each Council have the discretion,
working together, to establish a peer
review process. Under the revised
guidelines, the Secretary and Councils
have the necessary flexibility to
continue to use and improve their
existing peer review processes. See
response to Comment 36 for factors to
consider when determining whether to
conduct a peer review, and if so, the
appropriate level of review.

Comment 30: Commenters asked for
clarification on the SSC’s role as an
advisory body to the Council and the
SSC’s participation in a peer review
process established pursuant to MSA
section 302(g)(1)(E). Some commenters
requested that paragraph (b) of the
revised guidelines clarify that the SSC is
the primary and final peer reviewer for
scientific information. One commenter
stated that MSA section 302(g)(1)(E) was
specifically crafted to allow SSCs to
function as the primary peer review
panel and that the SSC peer review
satisfies the Information Quality Act
requirements. Another commenter
opposed the use of external peer
reviewers, and stated that MSA section
302(g)(1)(E) allows Councils to use their
own SSC as an optional peer review
process at the discretion of the Council.
One commenter stated the guidance in
paragraph (b) should be for use only
when a Council decides to use an
external peer review, and that
additional peer reviews beyond the SSC
would further lengthen the Council
process and should be avoided.
Contrary to this, other commenters
stated the SSC should not participate in
peer reviews, but rather all peer reviews
should be independent and external to
the SSC process.

Response: MSA section 302(g)(1)(E)
gives the Secretary and Councils the
discretion to establish a peer review as
appropriate, and does not preclude
Councils from using their SSCs for peer
review. Paragraph (b) of the revised NS2
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guidelines: “provides guidance and
standards that should be followed in
order to establish a peer review process
per [MSA] section 302(g)(1)(E).” NMFS
does not agree that MSA section
302(g)(1)(E) states that SSC peer review
alone satisfies IQA requirements, but
rather, that a peer review process
established by the Secretary and a
Council is deemed to satisfy IQA
requirements. NMFS believes that
further revision to the guidelines is
unnecessary because they are consistent
with the MSA and clearly provide that
the SSC, as a body or its members, may
participate in peer review. The
guidelines are clear that this
discretionary peer review process is not
meant to supplant the role of the SSC.

Comment 31: A commenter requested
that the agency clarify whether the
Secretary has the authority to veto a
decision by a Council to establish a peer
review process pursuant to MSA section
302(g)(1)(E), or whether the Council
may proceed as it deems appropriate
subject to ultimate Secretarial review of
the consistency of the FMP with the
MSA. The commenter recommended the
latter view as the appropriate policy.

Response: NMFS disagrees with the
suggested interpretation of MSA section
302(g)(1)(E) because that section clearly
states that: “the Secretary and each
Council may establish a peer review
process for that Council. . .” The
establishment of a peer review process
is a joint Secretary-Council activity.
NMFS disagrees with the suggestion
that the Council may proceed as it
deems appropriate, subject to ultimate
Secretarial review. It is important to
note that joint Secretary-Council
establishment of a peer review process
does not supplant the Secretarial
authority to review consistency of
Council fishery management plans,
amendments or other actions with the
MSA and other applicable law.

Comment 32: Commenters requested
further clarification on the text in
paragraphs (b)(1), and (c)(4) regarding
duplicating or repeating peer reviews.
One commenter expressed concern that
the paragraphs could potentially restrict
the SSC re-evaluation of peer-review
reports. Commenters stated that the
guidelines should have flexibility to
allow for additional analysis within any
review process that is complementary
and not duplicative.

Response: As discussed in response to
comment 30, supra, paragraph (b) of the
revised guidelines explicitly states that:
“A peer review process is not a
substitute for an SSC and should work
in conjunction with the SSC.”
Paragraph (c)(4) of the guidelines
provides that the SSC evaluation of peer

review findings should be
complementary to the overall scientific
review process for the purpose of
providing advice to its Council, and the
SSC should not repeat a previously
conducted technical peer review
because of disagreement with peer
review findings. NMFS believes that
these provisions allow for sufficient
flexibility and therefore, no changes
were made to paragraphs (b)(1), or (c)(4).

Comment 33: Commenters supported
paragraph (b)(4) that specifies: “The
Secretary will announce the
establishment of a peer review process
under [MSA] section 302(g)(1)(E) in the
Federal Register along with a brief
description of the process” while other
commenters were concerned that the
proposed guidelines do not
acknowledge the existing stock
assessment review processes (SAW/
SARGC, SEDAR, STAR and WPSAR) as
being consistent with the MSA section
302(g)(1)(E) review process. Two
commenters recommended that the
Secretary clearly identify which existing
Council committees or panels meet the
NS2 guideline standards, in order to
avoid confusion, prevent duplication
and improve the ability of NMFS and
the Councils to determine the
appropriate type of peer review required
for particular information.

Response: The revised guidelines are
consistent with the language in MSA
section 302(g)(1)(E) that a peer review
process established by the Secretary and
a Council may include existing
committees or panels. However, as with
all other processes, in order to be
recognized formally as MSA 302(g)(1)(E)
processes, the same process as described
in (b)(4) of the revised guidelines must
be followed, culminating in an
announcement of the formal designation
in the Federal Register. NMFS disagrees
that such determinations are made only
by the Secretary, thus the guidelines
provide for a role for both the Secretary
and the relevant Council in making
MSA section 302(g)(1)(E)
determinations.

Comment 34: One commenter
criticized the language in paragraph
(b)(1)(iii) of the revised guidelines
arguing that policy considerations are in
the purview of the Secretary and the
Councils. Some commenters suggested
that the decisions on all fishery
management plans should be peer
reviewed. Another commenter
requested clarification on ““scientific”
and “policy” reviews and suggested
distinguishing scientific uncertainty as a
matter for scientific peer review and risk
tolerance as a matter for policy peer
review.

Response: NMFS agrees that
clarification would be helpful and has
revised paragraph (b)(1)(iii) to read:
“The scope of work may not request
reviewers to provide advice on policy or
regulatory issues (e.g., amount of
precaution used in decision-making)
which are within the purview of the
Secretary and the Councils, or to make
formal fishing level recommendations,
which are within the purview of the
SSC.”

Comment 35: Some commenters
suggested that the scope of peer reviews
should include all stages of the
scientific process. One commenter
suggested that the guidelines should
require all data and science used by
NMFS or the Councils be subjected to
peer review before being used to inform
management decisions.

Response: NMFS agrees that the scope
of peer review should include all stages
of the scientific process and has
clarified in paragraph (b)(1)(iii) that the
scope of peer reviews includes
“evaluation of the various stages of the
science.” NMFS disagrees that all data
and science should be peer reviewed
because such a requirement would be
impractical, not required in all cases,
and would cause significant delays in
the fishery management process.

Comment 36: Some commenters
requested more specificity regarding
what types of scientific information
must be peer reviewed. One commenter
recommended that paragraph (b)(1)(i) be
revised not simply to provide the
Secretary and Council with discretion to
determine appropriate peer review
processes, but to require them to
identify major products they receive and
to establish criteria for determining the
appropriate peer review for each. An
SSC peer review or other independent
form of review should occur when
significant revisions are made to a
benchmark assessment. Another
commenter stated that all benchmark
assessments should be subject to a
formal external review, and the
reviewers must be independent from the
science to be reviewed, such as
reviewers drawn from the Center for
Independent Experts (CIE) or another
comparable outside organization.

Response: NMFS believes the revised
NS2 guidelines provide sufficient
guidance as to the necessity of and
appropriate scope of peer review in
paragraph (a)(6)(vii). This guidance is
adopted from and consistent with the
OMB peer review requirements. For
peer reviews requiring a greater degree
of independence, such as benchmark
assessments, the Secretary and Councils
routinely use independent reviewers,
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including reviewers who are selected
through the CIE process.

Comment 37: Commenters supported
peer reviews being conducted early in
the process of producing scientific
information. Some commenters
suggested further guidance on the
timing of peer review. Another
commenter suggested that NMFS and
the Councils must provide compelling
justification for foregoing established
peer review processes.

Response: NMFS understands the
importance of and need for conducting
timely peer review to ensure that peer
review findings are available to an SSC
and its Council. NMFS has revised
paragraph (b)(1)(ii) of the guidelines to
read: “The peer review should, to the
extent practicable, be conducted early in
the process of producing scientific
information or a work product so peer
review reports are available for the SSC
to consider in its evaluation of scientific
information for its Council and the
Secretary.”

Comment 38: Two commenters
recommended that peer review should
be a tool used to review the SSC’s
advice, while other commenters stated
that the peer review process should be
used to inform the Council’s SSC.

Response: NMFS disagrees that peer
review should be used to review the
SSC’s advice because, as explained in
paragraph (a)(6)(vii) of the guidelines:
“Peer review is a process used to ensure
that the quality and credibility of
scientific information and scientific
methods meet the standards of the
scientific and technical community.”
Paragraph (c)(4) correctly states: “peer
review of scientific information used to
advise the Council, including a peer
review process established by the
Secretary and the Council under [MSA]
section 302(g)(1)(E), should be
conducted early in the scientific
evaluation process in order to provide
the SSC with reasonable opportunity to
consider the peer review report and
make recommendations to the Council
as required under [MSA] section
302(g)(1)(B).”

Comment 39: Paragraph (a)(6)(v)(B) of
the proposed guidelines stated that:
“Management decisions should not be
delayed due to data limitations or the
promise of future data collection and
analysis.” One commenter suggested
revising the text to make clear that peer
reviews cannot be used to justify delay
of management decisions either,
especially if a stock is overfished or
subject to overfishing.

Response: NMFS agrees that this is
the intent of the text (which was moved
to paragraph (a)(6)(v) of the revised
guidelines) and revised it to clarify:

“Mandatory management actions should
not be delayed due to limitations in the
scientific information or the promise of
future data collection or analysis.”
NMFS also added new text in paragraph
(b)(1)(ii) regarding timing of peer
reviews. (See response to Comment 37
for explanation.)

Comment 40: A commenter suggested
inserting additional text in paragraph
(b)(1)(iii) providing that the scope of
peer reviews should include findings
and recommendations on missing
information, future research, data
collection, and improvements in
methodologies and should also specify
the type of expertise and balance of
perspective for a review panel.

Response: Paragraph (b)(2)(i) states:
“Peer reviewers must be selected based
on scientific expertise and experience
relevant to the disciplines of subject
matter to be reviewed. The group of
reviewers that constitute the peer
review should reflect a balance in
perspectives, to the extent practicable,
and should have sufficiently broad and
diverse expertise to represent the range
of relevant scientific and technical
perspectives to complete the objectives
of the peer review.” Therefore, NMFS
believes that the guidelines sufficiently
address expertise and balance of
perspective for peer review. NMFS has
revised paragraph (b)(1)(iii) to clarify
that the scope of work should allow
reviewers to make recommendations
regarding ‘‘missing information, future
research, data collection, and
improvements in methodologies.”

Comment 41: One commenter
suggested revising paragraph (b)(2) to
state that peer reviewer selection should
be guided by the scope of work which,
according to paragraph (b)(1)(iii), should
be determined before selecting
reviewers.

Response: NMFS believes the final
rule has sufficient language to address
the commenter’s concern. Section
(b)(1)(iii) specifies: “The scope of work
or charge (sometimes called the terms of
reference) of any peer review should be
determined in advance of the selection
of reviewers” and paragraph (b)(2)(i)
states: “Peer reviewers must be selected
based on scientific expertise and
experience relevant to the disciplines of
subject matter to be reviewed, including
a balance in perspectives” to ensure the
peer reviewer selection is guided by the
scope of work.

Comment 42: One commenter
recommended that the “group of
reviewers” that constitute the peer
review have sufficiently broad and
diverse expertise, and should also be
representative of all sectors of the
resource that are to be effected (e.g.,

commercial interests, charter operators,
party/head boat operators, and
recreational interests).

Response: NMFS disagrees that
scientific peer review must include
representatives of all sectors with an
interest in the resource. Input from such
sectors occurs through the Council
advisory panels, not through scientific
peer review. The revised guidelines are
clear on the peer reviewer qualification
requirements of scientific expertise and
experience relevant to the disciplines of
subject matter to be reviewed, including
a balance in perspectives.

Comment 43: One commenter
suggested that paragraph (b)(2)(i) on
expertise and balance, when read with
paragraph (a)(6)(iii) on objectivity,
appears to establish a process requiring
public hearings and testimony before a
group with ““a balance in perspectives”
that is formed in order to review
“substantial fishery management
alternatives.”

Response: Peer reviews may require a
balance in expertise and perspectives to
review science that encompasses
various disciplines, but seeking that
balance should not involve
consideration of non-scientific issues.
NMFS provided clarification to show
this is not the intent by revising
paragraph (a)(6)(vii) to read: “‘the
scientific information that supports
conservation and management measures
considered by the Secretary or a Council
should be peer reviewed” to
differentiate between reviewing science
products and management actions.

Comment 44: One commenter
expressed concern with the NS2
guidelines requiring a “‘balance of
viewpoints” because a single individual
would never meet this standard. The
commenter recommended that the
guidelines be revised to ensure a
balance in the quality, number of
perspectives, and number of reviewers.

Response: The language in paragraph
(b)(2)(i) is not in reference to a single
peer reviewer as the commenter
suggested, but rather, the peer review
body as a whole. NMFS revised the
paragraph to clarify this point, as
indicated in the response to Comment
40.

Comment 45: One commenter
criticized the present peer review
system claiming that NMFS controls all
aspects of the process and stated that
there should be outside or independent
review of science used in support of
fishery management actions, including
data collection and analysis. The
commenter stated that peer reviewers
are “‘handpicked” by NMFS in the
SEDAR peer review process. Another
commenter recommended that members
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of the peer review should not include
members of the SEDAR, SSC, Advisory
Panel, and the Council, thus eliminating
potential sources for conflicts of
interest.

Response: The final NS2 guidelines
provide sufficient guidance to ensure
that reviewers meet peer review
standards consistent with the OMB’s
Peer Review Bulletin and the National
Academies Policy on Committee
Composition and Balance and Conflicts
of Interest by specifying in paragraph
(b)(2) that: “The selection of
participants in a peer review should be
based on expertise, independence, and
a balance of viewpoints, and be free of
conflicts of interest.” Paragraph (c)(1) of
the guidelines provides that: “SSCs may
conduct peer reviews or evaluate peer
reviews to provide clear scientific
advice to the Council” consistent with
MSA section 302(g)(1)(A). See 16 U.S.C.
1852(g)(1)(A). In regard to the comment
on SEDAR reviews, the SEDAR reviews
include external peer reviewers who are
independently selected by a third party,
the Center for Independent Experts, to
meet rigorous peer review standards.

Comment 46: Comments were
generally supportive of the requirement
that peer reviewers must not have
conflicts of interest and included
suggestions for revising paragraph
(b)(2)(ii). One commenter suggested that
the phrases “real or perceived conflict
of interest” and “any financial or other
interest”” may create ambiguity and the
opportunity for inappropriate
manipulation of the selection process.
Another commenter recommended that
the definition of conflicts of interest be
further expanded to include advocacy
conflict of interest or conflict of interest
of a recipient of any consulting
agreement, grant, or contract with
NMFS. Another recommendation was to
revise the text to be more specific about
the conditions under which a conflict of
interest is unavoidable such as when
there is only one qualified reviewer
available.

Response: In response to comments,
NMFS revised paragraph (b)(2)(ii) to
delete ““real or perceived,” but retained
“any financial or other interest.” NMFS
also revised the text to specify: “For
reviews requiring highly specialized
expertise, the limited availability of
qualified reviewers might result in an
exception when a conflict of interest is
unavoidable; in this situation, the
conflict must be promptly and publicly
disclosed.” Consulting arrangements,
grants and contracts are included as
potential conflicts of interest in
paragraph (b)(2)(ii)(B). Advocacy
activities are adequately addressed in
the NOAA Conflict of Interest policy,

which is incorporated by reference into
the NS2 guidelines in paragraph
(b)(2)(id).

Comment 47: One commenter stated
that the selection of peer reviewers
should be based on expertise and
qualifications exclusively. Thus,
paragraph (b)(2)(iii) should be revised to
eliminate “should rotate” and the
presumption that past service on a peer
review panel is a basis for exclusion
from future service.

Response: The guidelines are clear on
the importance of expertise and
qualifications in the selection of peer
reviewers, and the intent of the language
on rotation of peer reviewers across the
available pool of reviewers is to avoid
a situation where a peer reviewer
repeatedly reviews his or her scientific
contributions from a previous review.
Therefore, NMFS disagrees with the
request to remove the language
regarding rotating reviewers.

Comment 48: Commenters generally
agreed that the names of reviewers must
be made publicly available. However
one commenter suggested the language
in paragraph (b)(3), “Names and
organizational affiliations of reviewers
should be publicly available prior to
review”” should be revised because of a
concern for interference in the selection
of independent reviewers. Another
commenter requested that the
guidelines specify that the peer reviewer
selection process be publicly
transparent, including the rejection of a
potential reviewer based on conflicts of
interest.

Response: NMFS agrees that the peer
review process should be as transparent
as possible, including the public
disclosure of the names and affiliations
of the reviewers. However, NMFS agrees
to remove the text “prior to review” to
allow the option to withhold names of
peer reviewers prior to review, when
necessary. NMFS notes this practice is
consistent with the OMB Peer Review
Bulletin. NMFS disagrees with the
suggestion of requiring public
transparency of rejected potential
reviewers because this is not required
by the OMB peer review guidelines.
Additionally, conflict of interest
disclosure information for potential
reviewers contains sensitive financial
information that must be held in
confidence.

Comment 49: Most commenters
supported the requirement for
transparency in the peer review process,
but one commenter expressed concern
that it is impractical for public
participation in all peer reviews. For
example, the public could not attend a
peer review conducted as an external
desk review where a report is sent by

email to the reviewer. Another
commenter suggested that the
guidelines appear to preclude any
individual review, such as a desk
review, because the guidelines imply
that a review panel meeting is the only
acceptable peer review process.

Response: Paragraph (b)(1)(i)
specifies: “The Secretary and Council
have discretion to determine the
appropriate peer review process for a
specific information product. A peer
review can take many forms, including
individual letter or written reviews, and
panel reviews.” Therefore, a review
panel meeting is not the only acceptable
peer review process under the revised
NS2 guidelines. To ensure transparency
of all types of peer reviews, NMFS
revised paragraph (b)(3) to read: “A
transparent process is one that ensures
background documents and reports from
peer review are publicly available . . .
and allows the public full and open
access to peer review panel meetings.”

Comment 50: Some commenters
requested that the guidelines specify
that background documents be made
publicly available 30 days prior to a
peer review.

Response: NMFS believes that
inclusion of a specified number of days
would be overly prescriptive because
there are various forms of peer review,
some of which may require a more
expedited timeline. We believe that the
guidelines adequately emphasize the
importance of timeliness and
transparency in peer review.

Comment 51: One commenter
suggested that the 14 day advanced
notice of a peer review meeting
specified in the action should be
extended to provide a minimum of a 21
day notice period.

Response: In order to extend the
advance notice, NMFS revised the
language in paragraph (b)(3) to read as:
“public notice of the peer review panel
meetings should be announced in the
Federal Register with a minimum of 14
days, and with an aim of 21 days, before
the review to allow public comments
during meetings.”

Role of SSC in the Review of Scientific
Information

Comment 52: NMFS received many
comments regarding whether or not the
SSC should participate in peer review.
Some commenters argued that the peer
review standards in the revised NS2
guidelines are unnecessary and
inconsistent with the role of the SSC to
function as the primary and final peer
review for scientific information
brought before the Council. One
commenter requested that the NS2
guidelines be amended to specify that



Federal Register/Vol.

78, No. 139/Friday, July 19, 2013/Rules and Regulations

43077

the SSC functions as the primary peer
review panel in all cases unless the
Council decides otherwise, and that the
SSC should not need to meet the
conflict of interest standards in
paragraph (b)(2) when conducting peer
review. Contrary to this view, other
commenters insisted that all peer
reviews be independent and external of
the SSC, and that SSC members should
not participate in peer review. Many
commenters expressed support for
paragraph (c) on the advisory role of the
SSC and participation of the SSC in peer
review, and supported clarifying that
the peer-review process complements,
but does not replace, the role of the SSC
to provide ongoing scientific advice to
its Council for management decisions.

Response: A primary reason for
revising the NS2 guidelines was to
clarify the distinction between the
advisory role of the SSC to its Council
as specified in MSA section
302(g)(1)(B), 16 U.S.C. 1852(g)(1)(B),
and the ability of the SSC to assist in
peer review, as specified in MSA
section 302(g)(1)(A), id. § 1852(g)(1)(A).
NMEFS carefully considered public
comments received in response to the
ANPR and proposed rule requesting
clarification on the distinction between
these provisions. The revised guidelines
specify that peer review is separate from
the SSC’s subsequent activity to
evaluate scientific information for the
purpose of providing advice, such as
fishing level recommendation, to its
Council. The revisions are also
consistent with MSA section
302(g)(1)(E) providing the Secretary and
Councils with the discretion to establish
a peer review process. NMFS disagrees
with comments that the SSC may not
assist in peer review, as we believe that
view is contrary to the plain language of
MSA section 302(g)(1)(A). The revised
NS2 guidelines encourage SSC members
to participate in a peer review when
such participation is beneficial due to
the expertise and institutional memory
of that SSC member, or beneficial to the
Council’s advisory body by allowing
that SSC member to make a more
informed evaluation of scientific
information for its Council. The revised
guidelines also state that participation
of an SSC member in a peer review
should not impair the ability of that
member to fulfill his or her
responsibilities to the SSC. NMFS
disagrees with the recommendation that
SSC members be completely exempt
from paragraph (b)(2) addressing peer
reviewer selection, but revised
paragraph (c)(3) so that the paragraph
(b)(2) requirements only apply when the
SSC as a body or individual SSC

members participate in a peer review
process established under MSA section
302(g)(1)(E). The revision allows for less
formal SSC review of information that is
not novel, controversial or influential,
such as a routine update of a stock
assessment. Peer reviewers, including
SSC members, participating in a peer
review process established pursuant to
MSA section 302(g)(1)(E) must meet the
applicable OMB peer review standards
as adopted in the revised NS2
guidelines. The revised NS2 guidelines
are consistent with MSA section
302(g)(1)(D) which specifies that each
SSC member shall be treated as an
affected individual for the purposes of
paragraphs (2), (3)(B), (4), and (5)(A) of
MSA section 302(j). Further details on
the conflicts of interest disclosure of
SSC members as affected individuals are
provided at 50 CFR 600.235. Regarding
the comment that the SSC is the final
arbiter in the peer review process, we
agree that the SSC review is the final
step in the overall scientific review
process and the SSC should certify that
its scientific recommendations for its
Council are based on the BSIA. The
revised NS2 guidelines do not restrict or
impinge on the SSC’s responsibilities to
its Council.

Comment 53: Some commenters
suggested that the SSC’s role is advisory
and should not invade the province of
the Council decision making ability.
They stated that the Council shall take
into consideration the recommendations
of the SSC, any public comment, and
peer review findings in decision
making.

Response: We agree that the role of
the SSC is advisory and the revised NS2
guidelines in no way preclude any
Council’s consideration of public
comments or other information when
making decisions. However, the NS2
guidelines encourage all scientific
information considered by the Council,
including peer reviews, be brought to
the Council through its SSC. We also
note that pursuant to section 302(h)(6)
of the MSA, a Council may not exceed
fishing level recommendations of its
SSC when establishing ACLs. See the
NS1 guidelines (50 CFR 600.310) for
further explanation.

Comment 54: Commenters suggested
paragraph (b)(2)(iii) could be
misinterpreted to indicate that federal
and state fishery agency scientists could
not serve as SSC members to review
data or scientific materials prepared by
their respective agencies. One
commenter suggested amending the
guidelines to prevent SSC members who
are state or NMFS employees with
unique scientific qualifications from
being disqualified on conflict of interest

grounds. A commenter also asked for
clarification on whether SSC members,
including state or territorial officials,
who advance an agenda at odds with
Council decisions, should be screened
for conflicts of interest.

Response: The guidelines provide that
peer reviewers, including the SSC or
SSC members who participate in peer
review, must satisfy the peer review
standards, and federal employees
conducting peer review must comply
with all applicable federal ethics
requirements. The NS2 guidelines are
clear regarding SSC participation in
peer review and do not impose a blanket
prohibition on employees from state or
federal agencies, including NMFS, from
participating in peer review. For clarity,
we agree to remove, “‘reviewers should
not be employed by the Council or
entity that produced or utilizes the
product for management decisions” in
paragraph (b)(2)(iii). This also resolves
the ambiguity of the word “entity,”
which was too vague. Additional details
on the conflict of interest disclosure
requirements for SSC members are
provided at 50 CFR 600.235.

Comment 55: One commenter
requested clarification of paragraph (c)
by inserting “evaluation” in the title
and first sentence to read: ““Scientific
evaluation and advice to Council” and:
“Each scientific and statistical
committee shall provide its Council
ongoing scientific evaluation and advice
for fishery management decisions.”

Response: Paragraph (c) quotes MSA
section 302(g)(1)(B) verbatim, therefore
NMFS did not revise that language in
the final guidelines. Moreover, NMFS
believes that the SSC’s role in
evaluating scientific information is
adequately addressed in paragraph (c)(1)
which states: “Debate and evaluation of
scientific information is the role of the
SSC.”

Comment 56: One commenter
requested that the NS2 guidelines
include guidance on the SSC process
itself, because there is no oversight of
the SSC and the SSC process is neither
free of bias and conflict, nor amenable
to alternative points of view. Other
commenters requested the addition of
language to address a perception of
philosophical bias or advocacy by some
SSC members.

Response: NMFS believes that the
revised guidelines provide clear
guidance on the peer review standards
and the SSC’s role as scientific advisors
to its Council. Pursuant to MSA section
302(f)(6), Councils are required to make
available to the public a Statement of
Organization, Practices and Procedures
(SOPP) in accordance with uniform
standards prescribed by the Secretary of
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Commerce. (See 16 U.S.C. 1852(f)(6).)
The purpose of the SOPP is to inform
the public how the Council (including
the SSC and advisory panels) operates.
(See 50 CFR 600.115.) The Council
SOPP provides the best practices and
operating procedures for the Council’s
SSC. Regarding alleged bias and conflict
in the SSC process, MSA section
302(g)(1)(D) requires disclosure of SSC
members’ financial interests, and details
on SSC member conflict of interest
disclosure are provided at 50 CFR
600.235. Regarding openness of SSCs to
alternative points of view, the SSC is
comprised of experts from academic,
non-governmental, and Federal and
state government entities who provide
expertise over a range of disciplines
needed for informed fishery
management decisions.

Comment 57: One commenter
requested striking the statement: ““the
SSC must have a peer review of all of
its recommendations” in the proposed
guidelines.

Response: This statement does not
exist in the proposed guidelines, nor do
the guidelines require the SSC
recommendations to be peer reviewed.
Paragraph (c)(1) states that: “SSC
scientific advice and recommendations
to its Council are based on scientific
information that the SSC determines to
meet the guidelines for best scientific
information available as described in
paragraph (a) of this section.”

Comment 58: One commenter
suggested replacing “information” with
“data” in the paragraph (c)(1) statement:
“Such scientific advice should attempt
to resolve conflicting scientific
information, so that the Council will not
need to engage in debate on technical
merits.”

Response: NMFS did not make the
suggested change because the scientific
information considered by the SSC is
not always strictly data. For example,
the SSC often evaluates scientific data,
methods, results, and conclusions.

Comment 59: NMFS received several
comments on the importance of
transparency of the SSC when providing
evaluation and advice to its Council;
however, some expressed concern that
meetings of the SSC were not publicly
transparent. One commenter suggested
that the NS2 guidelines should bar SSC
meetings that are not public, including
closed conference call meetings, and
stated that some SSCs do not even meet
concurrently with Council meetings,
thereby preventing input from
constituents. Another commenter
suggested adding “must” to paragraph
(c)(3) to read: “When the SSC as a body
is conducting peer review, it should
strive for consensus and must meet the

transparency guidelines for best
scientific information available and peer
reviews as described in paragraphs
(a)(6)(iv) and (b)(3) of this section,”
because it is essential that the SSC, in
the capacity of a peer reviewer, be
transparent.

Response: The NS2 guidelines clearly
state that review of scientific
information by the SSC should be
transparent and paragraph (c)(3) has
been revised as requested. MSA section
302(i)(2) mandates that SSC meetings be
open to the public and that timely
notice be published in the Federal
Register. SSC evaluations, findings, and
recommendations are documented for
Council meetings, which are also open
to the public.

Comment 60: One commenter
indicated that the SSC (or other Council
advisory bodies), when conducting peer
review, does not have to meet the high
standards of the OMB peer review
criteria. It was suggested that, in some
instances, decisions on the use of
updated stock assessment information
have been made by the Councils and
their SSCs without prior review by the
established stock assessment review
processes.

Response: NMFS agrees that the
majority of work conducted by the SSC
and other advisory bodies are not peer
review processes, but rather advisory
responsibilities, and the Council’s SOPP
provides guidance on best practices and
operating procedures for the Council’s
SSC and other advisory bodies. Details
on SSC member conflict of interest
disclosure are provided at 50 CFR
600.235. Peer reviewers, including SSC
members that participate in peer review,
are required to satisfy the OMB peer
review standards, where applicable. The
NS2 guidelines also specify: “For peer
review of some work products or
scientific information, a greater degree
of independence may be necessary to
assure credibility of the peer review
process.” For example, an assessment
update may not require the same degree
of independence in the peer review
process as would a benchmark
assessment. NMFS notes that all stock
assessment information undergoes some
degree of peer review prior to the SSC
evaluation for its Council.

Comment 61: A commenter
recommended including a requirement
for Council approval before any SSC
member could be selected for an outside
peer review, to mitigate the potential for
any real or perceived conflicts of
interest for SSC recommendations to its
Council.

Response: We do not believe that the
recommended revision is necessary. The
NS2 guidelines clearly state:

“Participation of an SSC member in a
peer review should not impair the
ability of that SSC member to
accomplish the advisory responsibilities
to the Council.”

Comment 62: One commenter
suggested revising subsection (c)(2) to
reflect that, to the extent possible,
service on peer review panels should
rotate between qualifying SSC members
to strive for independence, balance and
an absence of potential bias on review
panels.

Response: NMFS believes that this
recommendation is already adequately
addressed in paragraph (b)(2)(iii) of the
guidelines, which recommends rotating
peer review responsibilities across an
available pool of qualified reviewers.

Comment 63: Paragraph (b)(2) states:
“The selection of participants in peer
review must be based on expertise,
independence, and a balance of
viewpoints . . .” One commenter
recommended removing the implication
that the SSC is not itself “balanced”
with respect to scientific perspectives.
The commenter noted that the SSC
includes scientists employed by the
states, the Federal government,
international commissions, and
universities, and questioned whether
the SSC members, for example
government members, are to be
considered as having some
“perspective” that needs to be balanced
with other perspectives and, therefore,
whether additional SSC members must
be appointed.

Response: NMFS believes that this is
a misinterpretation of the guidelines
because the guidelines do not provide
any requirements on the selection of
SSC as an advisory body to its Council
and do not imply that the SSC body is
not itself balanced. Paragraph (b)(2)
adopts the criteria from the OMB Peer
Review Bulletin requiring that the
selection of peer reviewers, including
SSC members that participate in peer
review, be based on expertise,
independence, balance of viewpoints,
and be free of conflicts of interest.

Comment 64: Commenters requested
removing the phrase “conducts or” from
the statement in paragraph (c)(3): “If an
SSC as a body, or individual members
of an SSC, conducts or participates in a
peer review, those SSC members must
meet the peer reviewer selection
criteria.”

Response: NMFS revised the
statement to read: “If an SSC as a body
conducts a peer review established
under [MSA] section 302(g)(1)(E) or
individual members of an SSC
participate in such a peer review, the
SSC members must meet the peer
reviewer selection criteria as described
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in paragraph (b)(2) of this section.” See
the response to Comment 52 for
additional detail.

Comment 65: One commenter
recommended that NMFS and the
Councils establish terms of reference
requiring SSC members to serve as
chairs or facilitators in peer review, a
role in which they may serve without
having to meet strict qualifying criteria
for peer reviewers.

Response: NMFS agrees that it may be
beneficial to the Council to have an SSC
member serve as a chair during a peer
review. The revised NS2 guidelines
allow for this and NMFS does not
believe additional language is necessary
because the Secretary and each Council
have the discretion to establish the peer
review process, including who should
serve as the chair of the review.
Paragraph (c)(2) clearly states: “An SSC
member may participate in peer review
when such participation is beneficial to
the peer review due to the expertise and
institutional memory of that member, or
beneficial to the Council’s advisory
body by allowing that member to make
a more informed evaluation of the
scientific information.”

Comment 66: One commenter
requested that paragraph (c)(3) clearly
distinguish regular peer review
activities of the SSC from official peer
reviews which require SSC members
participating in the review to meet the
peer reviewer standards in paragraph
(b)(2).

Response: NMFS agrees and clarified
in paragraph (c)(3) that SSC members
must meet the peer reviewer selection
criteria contained in paragraph (b)(2)
when they participate in a peer review
established pursuant to MSA section
302(g)(1)(E). See the responses to
Comments 52 and 60 for additional
detail.

Comment 67: Several commenters
expressed support for paragraph (c)(5),
which requires that SSC disagreements
with peer review findings be
documented in a report and made
available to their Council and the
public. Some commenters requested
stronger language to prevent the SSC
from freely rejecting the results of any
peer review. Other commenters
suggested that the scientific advice of
the SSC should attempt to resolve
conflicting scientific information, and
the analysis of conflicts should be
reported so that the Council will not be
forced to engage in debate on technical
merits. The SSC should reconcile the
differences between its findings and that
of the peer review. One commenter
requested an additional 45—60 day
period for public review of the peer
review report and SSC findings when an

SSC reports disagreements with the
findings and conclusions of a peer
review. Another commenter supports
the idea that the SSC should report its
decisions that are inconsistent with a
peer review finding, but expressed
concern that paragraph (c)(5) implies
that a peer review panel is an
independent policy and review body
with standing equal to that of the SSC
or Gouncil.

Response: Paragraph (c)(1) provides
appropriate guidance that the SSC’s
scientific advice should attempt to
resolve conflicting scientific
information. Further, paragraph (c)(5)
provides that when the SSC disagrees
with peer review results, a report must
be prepared outlining the areas of
disagreement, and the rationale and
information used by the SSC for making
its determination. Paragraph (c)(5) does
not state or imply that a peer review
panel has equal standing to that of the
SSC and Council; rather, the intent is to
ensure transparency in the SSC
evaluation of scientific information that
is inconsistent with the findings or
conclusions of a peer review. NMFS
disagrees with the request to require an
additional 45—-60 day period for public
review when the SSC reports
disagreements with the findings and
conclusions of a peer review because it
would significantly delay final Council
action on fishery management measures.

Comment 68: One commenter
requested that the NS2 guidelines
require any additional assessment work
requested by the SSC be subject to peer
review. The commenter explained that
SSCs in some regions have extended
stock assessments by requiring
additional model runs, which are then
incorporated into scientific advice to the
Council without further peer review.

Response: NMFS does not agree that
the NS2 guidelines should in all cases
require peer review of additional work
requested by the SSC. When the SSC
requests additional work, it should be
for the purpose of clarification in the
context of a main body of work that has
already been reviewed. The need for
peer review of additional work will
depend upon the novelty, complexity,
and potential for controversy. The peer
review system can involve existing
committees, so it may be acceptable for
the SSC to act as reviewers for the
added work if any review is needed. It
is important that this additional work be
documented in the SAFE report or
elsewhere so that it becomes part of the
public record for fishery management
actions.

Comment 69: One commenter
expressed concern with language in
paragraph (c)(4) that states that the SSC

should, “not repeat the previously
conducted and detailed technical peer
review,” on the basis this implies that
SSC input is not warranted if a peer
review is conducted. The commenter
recommended adding, “but this
provision is not intended to thwart or
constrain the scope or depth of SSC
comments.”

Response: Paragraph (c)(4) is not
intended to constrain the advisory role
of the SSC to its Council, but seeks to
ensure that a technical peer review is
not repeated. A primary role and
necessary function of the SSC is to
evaluate and provide recommendations
on scientific information for its Council,
including recommendations on whether
the scientific information is adequate or
requires further work if deemed
inadequate.

Comment 70: Some commenters
requested clarification of the roles of the
SSC and Council regarding
establishment of ABCs and ACLs. One
commenter stated that the NS2
guidelines should include a definitive
statement that SSCs provide science-
based ABCs and Councils set ACLs.
Some commenters requested revising
the language in paragraph (c)(6) to:
“Annual catch limits (ACLs) may
exceed the SSC’s recommendations for
fishing levels.” Other commenters
stated that, once the SSC has set the
ABC, the options of the Councils are
extremely limited. The NS2 guidelines
should clarify that the Councils must
have the power and ability to determine
the proper limits and regulations based
on the recommendations of the SSCs.

Response: The NS1 guidelines
provide detailed guidance on
compliance with the ACL requirements
and clarify the relationship between
ACLs, ABC, maximum sustainable yield
(MSY), optimum yield (OY) and other
applicable reference points. (See
generally 50 CFR 600.310.) Those issues
are not addressed in the NS2 guidelines.
NMFS will not make the suggested
revisions to the language in paragraph
(c)(6) because doing so would be
inconsistent with MSA section 302(h)(6)
which states that: “Each Council shall
. . . develop annual catch limits for
each of its managed fisheries that may
not exceed the fishing level
recommendations of its scientific and
statistical committee or the peer review
process established under subsection
(g).”

SAFE Report

Comment 71: One commenter
requested that the guidelines specify
that the SAFE report be a single
document, or alternatively provide that
the SAFE documents be available in one
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place on a Council or NMFS Web site
with an index and links to pertinent
documents. Most commenters agreed
with the SAFE report being a
“document or set of documents” and
with the new language in paragraph
(d)(5)(ii) that the SAFE report: “must be
made available by the Council or NMFS
on a readily accessible Web site.” Two
commenters recommended retaining the
current NS2 guidelines language: “‘Each
SAFE report must be scientifically
based, and cite data sources and
interpretations” and recommended that
the Secretary ensure disclosure of the
source of any information included in
the SAFE report.

Response: While NMFS understands
that a single document has certain
advantages of convenience to the users,
NMFS decided that it is more beneficial
to provide the Councils and the
Secretary the discretion to choose
whether to compile the SAFE report as
a single document or set of documents.
In response to comments on the
proposed guidelines, NMFS has added
language in paragraph (d) stating that:
“Each SAFE report must be
scientifically based, with appropriate
citations of data sources and
information.” NMFS adds further
clarification in paragraph (d)(5)(i):
“Sources of information in the SAFE
report should be referenced unless the
information is proprietary.”

Comment 72: One commenter
requested adding “‘and the Secretary” to
the first sentence of paragraph (d) to
indicate that the SAFE report is for both
the Secretary and Council. Some
commenters suggested that the NS2
guidelines should explicitly delegate to
NMEFS or the Councils the
accountability for preparing the SAFE
report with support from others as
needed.

Response: Paragraph (d) was revised
to state that the SAFE report: “provides
the Secretary and Councils with a
summary of scientific information . . .
The NS2 guidelines explicitly designate
responsibility in paragraph (d)(1): “The
Secretary has the responsibility to
ensure that SAFE reports are prepared
and updated or supplemented as
necessary . . .”” while also providing
that: “The Secretary or Councils may
utilize any combination of personnel
from Council, State, Federal, university,
or other sources to acquire and analyze
data and product the SAFE report.” The
intent is to allow flexibility between the
Secretary and Councils in utilizing their
resources to compile the SAFE report.

Comment 73: One commenter
objected to the language in paragraph
(d) because it appears to give NMFS the
responsibility to prepare the SAFE

I3}

report, making NMFS the final arbiter of
what constitutes BSIA for the Councils.
It also appears to require that the SAFE
report be peer reviewed before it can be
considered by a Council, which usurps
the SSC’s role of providing scientific
advice to the Council. Another
commenter requested that each SAFE
report, particularly new information, be
peer reviewed and that all sources used
to compile the SAFE reports should be
free of conflicts of interest.

Response: As reflected in paragraph
(d), the Secretary of Commerce
ultimately has the responsibility under
the MSA to determine whether a
proposed management action is based
on BSIA, because all fishery
management actions must be
determined to be consistent with all of
the MSA national standards, including
NS2, as well as other applicable law.
While it is expected that the advice
provided by SSCs will be based on
BSIA, that information, as well as how
it is applied, is still subject to
Secretarial review and approval before it
can be implemented. There is no
language in paragraph (d) that implies
that the Secretary’s responsibility in
regard to the SAFE report undermines
the role of the SSC. Peer review of
scientific information, including
information contained in SAFE reports,
and conflict of interest concerns are
sufficiently addressed in the peer
review section of these revised
guidelines. The guidelines are clear that
the SAFE report is a compilation of the
BSIA products, some of which may have
been peer reviewed, to be used by the
Secretary, Councils, and the public in
developing and reviewing fishery
management actions. The SAFE report
is an important and useful summary of
scientific information for evaluation and
recommendations by the SSC for its
Council.

Comment 74: One commenter
recommended that the NS2 guidelines
specify a standard format for SAFE
reports, similar to a format of the North
Pacific groundfish SAFE reports where
individual stock assessments are
summarized in an executive summary
including relevant information, such as
biological reference points and stock
status, as well as recommendations for
OFLs and ABCs, and the concerns
addressed in these recommendations.

Response: NMFS considered requiring
a common format for SAFE reports, but
recognized that there are significant
differences in how the eight Councils
and the Secretary conduct their
business, including their management
schedules, the committees and technical
groups involved, how and when they
receive scientific information, and the

format in which that information is
received. In consideration of those
differences and the need to make the
SAFE report preparation efficient,
NMFS believes that allowing flexibility
in the format of the SAFE documents is
preferable to requiring a single uniform
format.

Comment 75: One commenter
requested that the SAFE report include
information on safety at sea, as specified
in the National Standard 10 guidelines.

Response: Paragraph (d)(2) of the
revised NS2 guidelines states that SAFE
reports provide “information on bycatch
and safety for each fishery.”

Comment 76: Commenters indicated
that some regions have not routinely
prepared SAFE reports, and requested
the SAFE report be updated regularly,
on at least an annual basis to ensure
consistency with any and all
management decisions.

Response: NMFS believes paragraph
(d)(1) is sufficiently clear that: “The
SAFE report and any comments or
reports from the SSC must be available
to the Secretary and Council for making
management decisions for each FMP”
and also states: ““The Secretary has the
responsibility to ensure that SAFE
reports are prepared and updated or
supplemented as necessary whenever
new information is available to inform
management decisions. . .” NMFS
disagrees with the recommendation that
the SAFE report be updated on at least
an annual basis because, in some cases,
Council processes may allow for
multiyear harvest specifications. NMFS
believes allowing the SAFE reports to be
prepared periodically is appropriate and
consistent with the decision-making
schedule to allow for efficiencies and
differences in the processes used by
different Councils for different fisheries.

Comment 77: One commenter
recommended that the text in paragraph
(d)(2), ““. . . assessing the relative
success of existing state and Federal
fishery management programs” be
revised to “. . . assessing the relative
success of existing relevant state and
Federal fishery management plans.”

Response: NMFS agrees to insert the
word “‘relevant.” The word ‘‘programs”
was not changed to “plans” as
recommended because not all states
have FMPs.

Comment 78: One commenter
requested inserting in paragraph (d)(3):
“To the extent possible . . .” at the start
of “each SAFE report should contain the
following” because items to be included
in a SAFE report cannot always be
calculated for all stocks (e.g., minimum
stock size threshold cannot be
calculated for data-poor stocks with
incomplete catch records).
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Response: NMFS agrees with the
commenter’s concern and revised
paragraph (d)(3) as: “Each SAFE report
should contain the following scientific
information when it exists.” NMFS also
added to paragraph (d)(2): “The SAFE
report should contain an explanation of
information gaps and highlight needs
for future scientific work.”

Comment 79: One commenter
requested that the NS2 guidelines
require that uncertainty be specified in
the SAFE report because the ABC will
be set based, in part, on scientific
uncertainty. The commenter also
requested the guidelines require that the
SAFE report include management
uncertainty information and relevant
recommendations for the Council’s
consideration in establishing ACLs.

Response: NMFS agrees with the
suggestion to include consideration of
scientific uncertainty in the SAFE
report, and revises the language in
paragraph (d)(3)(i)(B) to read ““(B)
Information on OFL and ABC,
preventing overfishing, and achieving
rebuilding targets. Documentation of the
data collection, estimation methods, and
consideration of uncertainty in
formulating catch specification
recommendations should be included
(§600.310(f)(2)).” The SSC takes into
account scientific uncertainty in setting
ABC control rules, and the SSC report
to the Council should document how
the SSC did so.

Comment 80: One commenter
requested that the NS2 guidelines
require the SAFE report to include
definitions for “overfishing”” and
“overfished” from the NMFS 1998
National Standard 1 Guidelines.
Another commenter stated that SAFE
reports should include the SSC
recommendations for ABC, and must
contain the maximum fishing mortality
threshold (MFMT), the minimum stock
size threshold (MSST), overfishing and
overfished status, and rebuilding plans
if applicable. Another commenter
suggested that the SAFE report contain
assessment team recommendations for
OFLs and ABCs, including any concerns
that went into their recommendations
and this information should then be
evaluated by the SSC for their Council’s
catch specification process. Another
commenter expressed concern with the
requirement that the SAFE report
include recommendations and reports of
the SSC regarding overfishing levels and
ABCs because the SAFE report is
published before the SSC evaluation.
The SAFE report is reviewed by the SSC
as it provides its advice to the Council,
and its recommendations occur after the
publication of the SAFE report.
Therefore, the SSC should publish a

report of its deliberations and make it
publicly available on the Council’s Web
site as part of the official record
supporting the Council’s
recommendations to the Secretary.

Response: NMFS disagrees with the
suggestion to require definitions for
“overfishing” and “overfished” in the
SAFE report because those terms are
already defined in the NS1 guidelines.
We believe the information on which to
base catch specifications and status
determinations should be available to
the Councils at the time of their
decision making process, and therefore,
language is added to paragraph (d)(3)(i)
that the SAFE report should contain:
“Information on which to base catch
specifications and status
determinations, including the most
recent stock assessment documents and
associated peer review reports, and
recommendations and reports from the
Council’s SSC.” Regarding the comment
on the requirement that the SAFE report
include SSC reports on overfishing
levels and ABCs, NMFS believes this
concern is adequately addressed in the
NS2 guidelines because the SAFE report
can be a document or set of documents,
including the report of the SSC findings
and recommendations, that are publicly
available. The final recommendations
and actions of the SSC may be included
in an amendment to the SAFE report.

Comment 81: Two commenters
expressed concern with the text in
paragraph (d)(3): “Each SAFE report
should contain . . . (i)(B) Any
management measures necessary to
rebuild an overfished stock or stock
complex . . .” The SAFE report should
report progress towards stock
rebuilding, but rebuilding plans,
including analysis of management
alternatives, should be developed
through the Council’s FMP process with
input from advisors and the public.

Response: The revised NS2 guidelines
specify that the SAFE report should
contain the scientific information
needed in support of management
measures or rebuilding plan, and the
intent was not to include the actual
management measures or the full
analyses of the alternatives. MSA
section 303 requires FMPs and FMP
amendments to contain conservation
and management measures for fisheries.
To clarify this, NMFS has deleted
“along with information to determine”
from paragraph (d)(3)(i)(A), so it now
reads: “A description of the SDC (e.g.,
maximum fishing mortality rate
threshold and minimum stock size
threshold for each stock or stock
complex in the fishery).” NMFS also
revised paragraph (d)(3)(i)(B) to read:
“The best scientific information

available to determine whether
overfishing is occurring with respect to
any stock or stock complex, whether
any stock or stock complex is
overfished. . .” Paragraph (d)(3)(i)(C)
was revised to read: “The best scientific
information available in support of
management measures necessary to
rebuild an overfished stock or stock
complex (if any) in the fishery to a level
consistent with producing the MSY in
that fishery.” These changes make clear
that the purpose of the SAFE report is
to provide the Councils and Secretary
with the necessary BSIA to understand
the status of the fishery and support
their efforts in evaluating management
measures and alternatives.

Comment 82: One commenter urged
that paragraph (d)(3)(iii) incorporate the
Standardized Bycatch Reporting
Methodology (SBRM) required by MSA
section 303(a)(11), 16 U.S.C.
1853(a)(11), into the SAFE report. The
SAFE report also should include
information on catch and bycatch, a
description of pertinent data collection
and estimation methods, and
“quantitative estimates” of total
mortality.

Response: Paragraph (d)(3)(ii) of the
revised NS2 guidelines states that the
SAFE report should include:
“Information on sources of fishing
mortality (both landed and discarded),
including commercial and recreational
catch and bycatch in other fisheries and
a description of data collection and
estimation methods used to quantify
total catch mortality, as required by the
National Standard 1 Guidelines.” The
NS2 guidelines do not preclude
including discard and total mortality
estimates into the SAFE report when
available. NMFS believes it is
inappropriate to require SAFE reports to
contain SBRM, as MSA section
303(a)(11) requires that SBRM be
established in an FMP.

Comment 83: Two commenters
expressed concern that paragraph
(d)(3)(v) could be misinterpreted as
requiring the relevant evaluations of
EFH information to be in the SAFE
report. EFH information should be
evaluated through Plan Teams, SSC and
Council meetings. The frequency of
review and revision of EFH components
of FMPs is already provided for in 50
CFR 600.815(a)(10), therefore it would
be confusing to require additional EFH
review as part of the SAFE report.
Another commenter indicated that this
confusion can be resolved with minor
clarification that EFH information may
be included by reference and contained
in a stand-alone separate document, not
just physically merged into the SAFE
report.
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Response: The NS2 guidelines ensure
that a summary of BSIA is available in
the SAFE report, including any relevant
EFH information. The intent is not to
require an additional evaluation of EFH.
Therefore, NMFS has deleted “‘review
and evaluations” and “stand-alone
chapter” from paragraph (d)(3)(iv) so it
now reads: “Information on EFH to be
included in accordance with the EFH
provisions (§ 600.815(a)(10)).”

Comment 84: One commenter
requested language requiring more
thorough assessments of marine
ecosystems in SAFE reports. Two
commenters supported the inclusion of:
“Pertinent economic, social,
community, and ecological
information” in paragraph (d)(3)(vi) and
one suggested additional language that
explicitly includes ecosystem
considerations, such as forage fish
impacts and other criteria to determine
optimum yield.

Response: NMFS believes that the
NS2 guidelines include sufficient
language on the scientific information to
be included in the SAFE report,
including marine ecosystem
information. The SAFE report is a
summary of existing information, not
only on stock status, but on many
ecosystem components as well. The
language is intended to be broad enough
to include all the important
considerations in ecological
information, including forage fish
impacts where relevant.

FMPs

Comment 85: One commenter
requested insertion of the language:
“BSIA is needed for regulatory
amendments in conjunction with a
framework FMP, and not just FMPs.”

Response: The proposed edit is not
necessary because the MSA national
standards apply to all Council actions,
not just FMPs.

Comment 86: One commenter
requested adding: “If information
indicates that drastic changes have
occurred in the fishery that require
revision of the management objectives
or measures, then the FMP process must
begin again.”

Response: This is beyond the scope of
the guidelines and is unnecessary.
Councils have the statutory
responsibility for preparing FMPs and
amendments to such plans and revising
them as appropriate according to
sections 302(h) and other provisions of
the MSA.

Comment 87: One commenter
asserted that the preparation and
implementation of an FMP should be
delayed until the best scientific data

possible concerning a fishery is
complete.

Response: NMFS disagrees and
provides in paragraph (e)(2): “The fact
that scientific information concerning a
fishery is incomplete does not prevent
the preparation and implementation of
an FMP.” This is consistent with the
NS2 requirement that fishery
conservation and management measures
be based on the BSIA.

Comment 88: One commenter stated
the NS2 guidelines should apply
equally to Highly Migratory Species
(HMS) managed by NMFS and Council-
managed species. The commenter also
requested that the guidelines address
how scientific advice for HMS is
provided to NMFS.

Response: The NS2 guidelines apply
to scientific information used by the
Councils and NMFS. Scientific
information used by NMFS to manage
Atlantic HMS undergoes a rigorous and
transparent peer review process. No
additional HMS-specific provisions are
needed in the guidelines.

Comment 89: One commenter
suggested that clarification is needed in
paragraph (e)(3): “Information about
harvest within state waters, as well as in
the EEZ, may be collected if it is needed
for proper implementation of the FMP
and cannot be obtained otherwise.” The
commenter recommended that the NS2
guidelines specify FMP information
requirements that may be imposed on
fisherman and processors.

Response: Information to be collected
from fishermen and processors must be
identified in FMPs per MSA section
303(a)(5). Thus NMFS has not revised
the NS2 guidelines to require
specification of this information.
However, NMFS has added a new
sentence in paragraph (e)(3) that
clarifies: “Scientific information
collections for stocks managed
cooperatively by Federal and State
governments should be coordinated
with the appropriate state jurisdictions,
to the extent practicable, to ensure
harvest information is available for the
management of stocks that utilize
habitats in state and federal managed
waters.”

Comment 90: Four commenters
requested that the words “should” or
“must” be replaced with the word
“shall” through many sections to
strengthen the requirements of NS2.
Conversely, two commenters noted that
MSA section 301(b) provides that the
National Standards guidelines are
advisory in nature and do not have the
force and effect of law, and therefore
recommended that NMFS strike all use
of the words “must” and ‘““shall” in the
NS2 guidelines.

Response: In the NS2 guidelines,
“shall” is used only when quoting
statutory language directly. “Must” is
used instead of “‘shall” to denote an
obligation to act and is primarily used
when referring to requirements of the
MSA, the logical extension thereof, or
other applicable law. “Should” is used
to indicate that an action or
consideration is strongly recommended
to fulfill the Secretary’s interpretation of
the MSA, and is a factor reviewers will
look for in evaluating a SOPP or FMP.
“May” is used in a permissive sense.
NMEFS notes that the above word usage
in the National Standards guidelines is
explained at 50 CFR 600.305(c).

V. Changes From Proposed Action (74
FR 65724, Dec. 11, 2009)

Paragraph (a)(1) was revised to clarify
that “environmental” scientific
information is also important for fishery
conservation and management. This
introductory paragraph was revised to
clarify that successful fishery
management not only depends on
evaluation of ““potential” impact that
conservation and management measures
will have on living marine resources,
but also depends on “(ii) Identifying
areas where additional management
measures are needed.”

Paragraph (a)(2) was revised by
striking the last sentence because
similar language is provided in
paragraph (a)(6)(v).

Paragraph (a)(3) was revised to
expand the term “data-poor fisheries” to
“Information-limited fisheries,
commonly referred to as ‘data-poor’
fisheries.”

Paragraph (a)(4) was revised by
adding: “Scientific information includes
established and emergent scientific
information. Established science is
scientific knowledge derived and
verified through a standard scientific
process that tends to be agreed upon
often without controversy. Emergent
science is relatively new knowledge that
is still evolving and being verified,
therefore, may potentially be uncertain
and controversial. Emergent science
should be considered more thoroughly,
and scientists should be attentive to
effective communication of emerging
science.” Editorial clarification was also
included in the revised language:
“Scientific information includes data
compiled directly from surveys or
sampling programs, and models that are
mathematical representations of reality
constructed with primary data.”

Paragraph (a)(5) provides a
description of science as a dynamic
process, and the word “ideally” was
added to the statement that: “Best
scientific information is, therefore, not
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static and ideally entails developing and
following a research plan with the
following elements” because the ability
to achieve all the listed elements is not
always possible.

Paragraph (a)(6) was revised to
replace “Principles” with “Criteria to
consider” to read as: “Criteria to
consider when evaluating best scientific
information are . . .”

Paragraph (a)(6)(i) was revised to
clarify that analysis of related stocks or
species for inferring the likely traits of
stocks “may be a useful tool” rather
than the previously stated “is a
powerful tool.”

Paragraph (a)(6)(ii)(B) was revised to
clarify “Alternative points of view” as
“Alternative scientific points of view.”

Paragraph (a)(6)(ii)(C) was revised to
remove ‘reconcile” and the ambiguity
associated with the previous statement:
“effort should be made to reconcile
scientific information with local and
traditional knowledge.” The language
now reads: ‘“‘Relevant local and
traditional knowledge (e.g., fishermen’s
empirical knowledge about the behavior
and distribution of fish stocks) should
be obtained, where appropriate, and
considered when evaluating the BSIA.”

Paragraph (a)(6)(iii) was revised by
striking the first sentence of the
paragraph and revising the second
sentence from: “The objectivity
standards should ensure that
information is accurate, reliable, and
unbiased, and that information products
are presented in an accurate, clear,
complete, and balanced manner” to
read: “Scientific information should be
accurate, with a known degree of
precision, without addressable bias, and
presented in an accurate, clear,
complete and balanced manner.” We
also included the statement: ““Scientific
processes should be free of undue
nonscientific influences and
considerations” as recommended by the
NRC (2004).

In paragraph (a)(6)(iv), the statement:
“Subject to the Magnuson-Stevens Act
confidentiality requirements, the public
should have access to each stage in the
development of scientific information,
from data collection, to analytical
modeling, to decision making”” was
removed because it is impracticable to
solicit public comment during all the
stages of development of the science,
such as data sampling operations and
analytical work. Further revision was
made to clarify public comment should
be solicited during the “review” of
scientific information rather than during
the “development’ of science.

Paragraph (a)(6)(v) on timeliness was
revised by moving paragraph (a)(6)(v)(B)
to the beginning of paragraph (a)(6)(v),

and then relabeling paragraph (C) as (B).
The last sentence from (B) was moved
to be the first sentence in (a)(6)(v), and
this phrase: “Management decisions
should not be delayed due to data
limitations . . .” was revised to:
“Mandatory management actions should
not be delayed due to limitations in
scientific information . . .”

In paragraph (a)(6)(v), the statement:
“Sufficient time should be allotted to
analyze recently acquired data to ensure
its reliability and that it has been
audited” was modified for clarification
to: “Sufficient time should be allotted to
audit and analyze recently acquired
information to ensure its reliability.”
Further clarification is provided by
revising: ‘“Data collection methods are
expected to be subjected to appropriate
review before used to inform
management decisions” to: “Data
collection methods are expected to be
subjected to appropriate review before
providing data used to inform
management decisions.” The text of
proposed paragraph (a)(6)(v)(B) was
revised by changing: ‘““Timeliness may
also mean that in some cases results of
important studies or monitoring
programs must be brought forward” to:
“In some cases, due to time constraints,
results of important studies or
monitoring programs may be considered
for use before they are fully completed.”

Paragraph (a)(6)(v)(A) was revised by
changing: “For those data that require
being updated” to: “For information
that needs to be updated. . .” The
words “In particular,” were removed.
The words “such timing concerns” were
added to language that now reads:
““subject to regulatory constraints, and
such timing concerns should be
explicitly considered. . .” Further
clarification was added with: ‘“Data
collection is a continuous process,
therefore analysis of scientific
information should specify a clear time
point beyond which new information
would not be considered in that analysis
and would be reserved for use in
subsequent analytical updates.”

Paragraph (a)(6)(v)(C) was merged
with paragraph (B), and revised for
clarity by changing “species’ life history
characteristics might not change” to
“some species’ life history
characteristics might not change.”
Another revision changed: “Other time-
series data (e.g., abundance, catch
statistics, market and trade trends)
provide context for changes in fish
populations, fishery participation, and
effort used, and therefore provide
valuable information to inform current
management decisions” to read: “Other
historical data (e.g., abundance,
environmental, catch statistics, market

and trade trends) provide time-series
information on changes in fish
populations, fishery participation, and
fishing effort that may inform current
management decisions.”

Paragraph (a)(6)(vi)(B) was revised to
clarify the list of validation measures by
changing: ““the precision of the
estimates is adequate, model estimates
are unbiased, and the estimates are
robust to model assumptions” to: “‘the
accuracy and precision of the estimates
is adequate, and the estimates are robust
to model assumptions.” The phrase
“and to correct for known bias to
achieve accuracy”” was added to the
statement: “models should be tested
using simulated data from a population
with known properties to evaluate how
well the models estimate those
characteristics.”

In paragraph (a)(6)(vii) a new sentence
was added for additional clarity:
“Routine updates based on previously
reviewed methods require less review
than novel methods or data.” We also
provided clarification by revising:
“substantial fishery management
alternatives considered by a Council”
to: “The scientific information that
supports conservation and management
measures considered by the Secretary or
a Council should be peer reviewed, as
appropriate.”

Paragraphs (a)(6)(vii) and (viii) were
combined into a single paragraph. A
new sentence was added to the end of
the paragraph: “Other applicable
guidance on peer review can be found
in the Office of Management and Budget
Final Information Quality Bulletin for
Peer Review.”

Paragraph (b)(1) was revised by
removing “for each Council” from the
phrase: “The process established by the
Secretary and Council for each Council

The first sentence of paragraph
(b)(1)(ii) was revised by moving ““to the
extent practicable” from the end of the
sentence to read: ‘““The peer review
should, to the extent practicable, be
conducted early . . .” and adding: “‘so
peer review reports are available for the
SSC to consider in its evaluation of
scientific information for its Council
and the Secretary” to the end of the
sentence.

Paragraph (b)(1)(iii) was revised by
changing: “The scope of work contains
the objective of the specific advice being
sought” to: “The scope of work contains
the objectives of the peer review,
evaluation of the various stages of the
science, and specific recommendations
for improvement of the science.” The
language: “‘as well as to make
recommendations regarding areas of
missing information, future research,



43084

Federal Register/Vol.

78, No. 139/Friday, July 19, 2013/Rules and Regulations

data collection, and improvements in
methodologies” was added to the third
sentence of the paragraph. Further
clarification was made by revising: “The
scope of work may not request
reviewers to provide advice on scientific
policy (e.g., amount of uncertainty that
is acceptable or amount of precaution
used in an analysis)” to: “The scope of
work may not request reviewers to
provide advice on policy or regulatory
issues (e.g., amount of precaution used
in decision-making) which are within
the purview of the Secretary and the
Councils, or to make formal fishing level
recommendations which are within the
purview of the SSC.”

Paragraph (b)(2) on peer review
selection was revised by changing a
“must” to a “should.”

Paragraph (b)(2)(i) was revised by
deleting “including a balance in
perspectives” from the first sentence
and adding “should reflect a balance in
perspectives, to the extent possible” to
the second sentence.

Paragraph (b)(2)(ii) was revised by
deleting the second sentence and
replacing it with the last sentence of this
section which was revised to: “Potential
reviewers who are not federal
employees must be screened for
conflicts of interest in accordance with
the NOAA Policy on Conflicts of
Interest for Peer Review Subject to
OMB’s Peer Review Bulletin or other
applicable rules or guidelines. “Under
the NOAA policy” was added to the
beginning of the third sentence and:
“Peer reviewers must not have any real
or perceived conflicts of interest” was
changed to: “peer reviewers must not
have any conflicts of interest . . .”

Paragraph (b)(2)(ii)(C) was merged
with paragraph (b)(2)(ii)(B). The
language: “Except for those situations in
which a conflict of interest is
unavoidable, and the conflict is
promptly and publicly disclosed”” was
revised to: “For reviews requiring
highly specialized expertise, the limited
availability of qualified reviewers might
result in an exception when a conflict
of interest is unavoidable; in this
situation, the conflict must be promptly
and publicly disclosed.” The last
sentence of the paragraph was modified
and moved to paragraph (b)(2)(ii) as
noted above.

Paragraph (b)(2)(iii) addressing
independence in peer review was
clarified by revising: “‘Peer reviewers
must not have participated in the
development of the work product or
scientific information under review” to:
‘“Peer reviewers must not have
contributed or participated in the
development of the work product or
scientific information under review.”

The language: “For peer review of some
work products or scientific information,
a greater degree of independence may be
necessary to assure credibility of the
peer review process” was revised for
clarity to: “For peer review of products
of higher novelty or controversy, a
greater degree of independence is
necessary to ensure credibility of the
peer review process.” The language:
“Peer review responsibilities should
rotate across the available pool of
qualified reviewers or among the
members on a standing peer review
panel, recognizing that, in some cases,
repeated service by the same reviewer
may be needed because expertise” was
revised for clarity to: ‘“Peer reviewer
responsibilities should rotate across the
available pool of qualified reviewers or
among the members on a standing peer
review panel to prevent a peer reviewer
from repeatedly reviewing that same
scientific information, recognizing that,
in some cases, repeated service by the
same reviewer may be needed because
of limited availability of specialized
expertise.”

Paragraph (b)(3) on transparency in
peer review was revised from: “A
transparent process is one that allows
the public full and open access to peer
review panel meetings, background
documents, and reports, subject to
Magnuson-Stevens Act confidentiality
requirements” to: “A transparent
process is one that ensures that
background documents and reports from
peer review are publicly available,
subject to Magnuson-Stevens Act
confidentiality requirements, and allows
the public full and open access to peer
review panel meetings.” The text: “‘also
be publicly transparent in accordance
with the Council’s requirements for
notifying the public meetings. The date,
time, location, and terms of reference
(scope and objectives)” was replaced
with: “be conducted in accordance with
meeting procedures at § 600.135.”” The
time period for public notice of a peer
review panel meeting was revised by
changing the language to: “Consistent
with that section, public notice of peer
review panel meetings should be
announced in the Federal Register with
a minimum of 14 days and with an aim
of 21 days before the review. . .” The
words “prior to review’’ were removed
from the statement: “Names and
organizational affiliations of reviewers
also should be publicly available.”

Paragraph (c)(1) on SSC advice to its
Council was revised from: “SSC
scientific advice and recommendations
to the Councils based on review and
evaluation of scientific information
must meet the guidelines of best
scientific information available” to:

“SSC scientific advice and
recommendations to its Council are
based on scientific information that the
SSC determines to meet the guidelines
for best scientific information
available.” In the sentence: “SSCs may
conduct peer reviews, participate in
peer reviews, or evaluate peer reviews
to. . .”, the words “participate in peer
reviews”” were struck because
participation in peer review by SSC
members is addressed in the paragraph
(c)(2). The language: “. . . so that the
Council will not be forced to engage in
debate on technical merits. Debate and
evaluation of scientific information
should be part of the role of the SSC”
was changed to: ““. . . so that the
Council will not need to engage in
debate on technical merits. Debate and
evaluation of scientific information is
the role of the SSC.”

The last sentence of paragraph (c)(2)
was changed from: “Participation of an
SSC member in a peer review should
not impair the ability of that SSC
member to accomplish the advisory
responsibilities to the Council” to:
“Participation of an SSC member in a
peer review should not impair the
ability of that member to fulfill his or
her responsibilities to the SSGC.”

The first sentence of paragraph (c)(3)
was revised from: “If an SSC as a body,
or individual members of an SSC,
conducts or participates in a peer
review, those SSC members must meet
the peer reviewer selection criteria as
described in paragraph (b)(2) of this
section” to: “If an SSC as a body
conducts a peer review established
under Magnuson-Stevens Act section
302(g)(1)(E) or individual members of an
SSC participate in such a peer review,
the SSC members must meet the peer
reviewer selection criteria as described
in paragraph (b)(2) of this section.” The
second sentence was changed from:
“These guidelines require separate
consideration from those of § 600.235

. .” to: “In addition, the financial
disclosure requirements under § 600.235

. . apply.” When the SSC body is
conducting peer review, the word
“must” was added to “meet the
transparency guidelines.”

In paragraph (c)(4), the statement
“SSCs must maintain their role as
advisors to the Council about scientific
information that comes from an external
peer review process’’ was changed by
removing “‘external”” because this
statement applies to all peer review
rather than only external peer review.
The phrase “be linked to” in the first
sentence was changed to “consider” and
the word “‘review” was changed to
“consider” in the last sentence of the
paragraph for clarification.
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In the first sentence of paragraph The subsections within paragraph assessment of management
(c)(5), the phrase: “If the evaluation of (d)(3) were reordered and renumbered uncertainty.”
scientific information by the SSC is for clarification purposes. Paragraph (d)(4) was renumbered as
inconsistent with”” was changed to: “If The language in paragraph (d)(3)(i) paragraph (d)(5).
an SSC disagrees with” and the word was moved to paragraph (d)(3)(i)(A), Paragraph (d)(4)(i) was renumbered as

“should” was changed to “must” to
strengthen the need for the SSC to
prepare a report outlining disagreement
with peer review findings, and NMFS
added: “This report must be made
publicly available” to the end of the
paragraph.

Paragraph (c)(6) was revised by
specifying that ACLs are ‘‘developed by
a Council.” The term “SSC
recommendation” was clarified to “SSC
fishing level recommendations.” “‘Per
the National Standard 1 Guidelines,”
was added to the beginning of the
second sentence. Further clarification
was provided by adding: “The SSC is
expected to take scientific uncertainty
into account when making its ABC
recommendation (§ 600.310(f)(4)). The
ABC recommendation may be based
upon input and recommendations from
the peer review process.”

Paragraph (d) was revised to clarify
that the SAFE report provides scientific
information for “the Secretary and the
Councils” rather than to only the
Councils. The language: “Each SAFE
report must be scientifically based with
appropriate citations of data sources and
information” was also added to this
paragraph.

Paragraph (d)(1) was revised for
clarification to state that the SAFE
report is prepared and updated or
supplemented as necessary whenever
new information is available: “to inform
management decisions such as status
determination criteria (SDC),
overfishing level (OFL), optimum yield,
or ABC values.” It previously read: ““that
requires a revision to the status
determination criteria (SDC), or is likely
to affect the overfishing level (OFL),
optimum yield, or ABC values.”
Clarification was also made that the
SAFE report must be available to ““the
Secretary and Council” rather than to
only the Council.

Paragraph (d)(2) was revised by
adding: “The SAFE report should
contain an explanation of information
gaps and highlight needs for future
scientific work. Information on bycatch
and safety for each fishery should also
be summarized.” The word “relevant”
was also added to “state and Federal
fishery management programs” for
further clarification.

The introductory paragraph (d)(3) for
the SAFE report information was
revised for clarification by adding
“scientific information when it exists”
to “Each SAFE report should contain
the following.”

and revised to clarify by removing
“along with information to determine.”

The language from paragraph
(d)(3)(i)(A) was moved to paragraph
(d)(3)(1)(B) and revised to clarify by
adding: “The best scientific information
available to determine.”

Paragraph (d)(3)(i)(B) was renumbered
as paragraph (d)(3)(i)(C) and revised to
clarify by adding: ‘“The best scientific
information in support of”” and
removing the word “any.”

In paragraph (d)(3)(ii), the language:
“Information on which to base catch
specifications and status
determinations, including the most
recent stock assessment documents and
associated peer review reports, and
recommendations and reports from the
Council’s SSC” was moved to paragraph
(d)(3)(i) as an introductory sentence to
paragraph (d). The remaining language:
“on OFL and ABC, preventing
overfishing, and achieving rebuilding
targets” and: “Documentation of the
data collection, estimation methods, and
consideration of uncertainty in
formulating catch specification
recommendations should be included”
was moved to paragraph (d)(3)(i)(B). The
word “‘Information” was added before
the phrase “on OFL and ABC,
preventing overfishing.”

Paragraph (d)(3)(iii) was renumbered
as paragraph (d)(3)(ii).

Paragraph (d)(3)(iv) was renumbered
as paragraph (d)(3)(iii).

Paragraph (d)(3)(v) was renumbered
as paragraph (d)(3)(iv), and revised by
changing: “Review and evaluation of
EFH information in accordance with the
EFH provisions (§ 600.815(a)(10))” to:
“Information on EFH to be included in
accordance with the EFH provisions
(§600.815(a)(10)). The language “as a
standalone chapter in a clearly noted
section” was removed because the EFH
report tends to be a lengthy document
that is included in the SAFE report that
is comprised of a set of documents.

Paragraph (d)(3)(vi) was renumbered
as paragraph (d)(3)(v), and revised to
clarify by changing “success of
management measures” to ‘‘success and
impacts of management measures.”

A new paragraph (d)(4) was added. It
states: ““Transparency in the fishery
management process is enhanced by
complementing the SAFE report with
the documentation of previous
management actions taken by the
Council and Secretary including a
summary of the previous ACLs, ACTs,
and accountability measures (AMs), and

paragraph (d)(5)(i), and revised by
adding: “Sources of information in the
SAFE report should be referenced,
unless the information is proprietary.”

Paragraph (d)(4)(ii) was renumbered
as paragraph (d)(5)(ii).

Paragraph (e)(3) was revised for
clarification by adding: ““Scientific
information collections for stocks
managed cooperatively by Federal and
State governments should be
coordinated with the appropriate state
jurisdictions, to the extent practicable,
to ensure harvest information is
available for the management of stocks
that utilize habitats in state and federal
managed waters.”
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VII. Classification

The NMFS Assistant Administrator
has determined that this action is
consistent with the provisions of the
MSA and other applicable law.

This action has been determined to be
not significant for purposes of Executive
Order 12866.

The Chief Council for Regulation of
the Department of Commerce certified
to the Chief Council for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for the
certification was published in the
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proposed rule and is not repeated here.
No comments were received regarding
this certification. As a result, a
regulatory flexibility analysis was not
required and none was prepared.

List of Subjects in 50 CFR Part 600

Fisheries, Fishing, Recordkeeping and
reporting requirements.

Dated: July 16, 2013.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons stated in the
preamble, 50 CFR part 600 is to be
amended as follows:

PART 600—MAGNUSON-STEVENS
ACT PROVISIONS

m 1. The authority citation for part 600
continues to read as follows:

Authority: 5 U.S.C. 561 and 16 U.S.C. 1801
et seq.

m 2. Section 600.315 is revised to read
as follows:

§600.315 National Standard 2—Scientific
Information.

(a) Standard 2. Conservation and
management measures shall be based
upon the best scientific information
available.

(1) Fishery conservation and
management require high quality and
timely biological, ecological,
environmental, economic, and
sociological scientific information to
effectively conserve and manage living
marine resources. Successful fishery
management depends, in part, on the
thorough analysis of this information,
and the extent to which the information
is applied for:

(i) Evaluating the potential impact
that conservation and management
measures will have on living marine
resources, essential fish habitat (EFH),
marine ecosystems, fisheries
participants, fishing communities, and
the nation; and

(ii) Identifying areas where additional
management measures are needed.

(2) Scientific information that is used
to inform decision making should
include an evaluation of its uncertainty
and identify gaps in the information.
Management decisions should recognize
the biological (e.g., overfishing),
ecological, sociological, and economic
(e.g., loss of fishery benefits) risks
associated with the sources of
uncertainty and gaps in the scientific
information.

(3) Information-limited fisheries,
commonly referred to as ““data-poor”

fisheries, may require use of simpler
assessment methods and greater use of
proxies for quantities that cannot be
directly estimated, as compared to data-
rich fisheries.

(4) Scientific information includes,
but is not limited to, factual input, data,
models, analyses, technical information,
or scientific assessments. Scientific
information includes data compiled
directly from surveys or sampling
programs, and models that are
mathematical representations of reality
constructed with primary data. The
complexity of the model should not be
the defining characteristic of its value;
the data requirements and assumptions
associated with a model should be
commensurate with the resolution and
accuracy of the available primary data.
Scientific information includes
established and emergent scientific
information. Established science is
scientific knowledge derived and
verified through a standard scientific
process that tends to be agreed upon
often without controversy. Emergent
science is relatively new knowledge that
is still evolving and being verified,
therefore, may potentially be uncertain
and controversial. Emergent science
should be considered more thoroughly,
and scientists should be attentive to
effective communication of emerging
science.

(5) Science is a dynamic process, and
new scientific findings constantly
advance the state of knowledge. Best
scientific information is, therefore, not
static and ideally entails developing and
following a research plan with the
following elements: Clear statement of
objectives; conceptual model that
provides the framework for interpreting
results, making predictions, or testing
hypotheses; study design with an
explicit and standardized method of
collecting data; documentation of
methods, results, and conclusions; peer
review, as appropriate; and
communication of findings.

(6) Criteria to consider when
evaluating best scientific information
are relevance, inclusiveness, objectivity,
transparency and openness, timeliness,
verification and validation, and peer
review, as appropriate.

(i) Relevance. Scientific information
should be pertinent to the current
questions or issues under consideration
and should be representative of the
fishery being managed. In addition to
the information collected directly about
the fishery being managed, relevant
information may be available about the
same species in other areas, or about
related species. For example, use of
proxies may be necessary in data-poor
situations. Analysis of related stocks or

species may be a useful tool for inferring
the likely traits of stocks for which
stock-specific data are unavailable or are
not sufficient to produce reliable
estimates. Also, if management
measures similar to those being
considered have been introduced in
other regions and resulted in particular
behavioral responses from participants
or business decisions from industry,
such social and economic information
may be relevant.

(1) Inclusiveness. Three aspects of
inclusiveness should be considered
when developing and evaluating best
scientific information:

(A) The relevant range of scientific
disciplines should be consulted to
encompass the scope of potential
impacts of the management decision.

(B) Alternative scientific points of
view should be acknowledged and
addressed openly when there is a
diversity of scientific thought.

(C) Relevant local and traditional
knowledge (e.g., fishermen’s empirical
knowledge about the behavior and
distribution of fish stocks) should be
obtained, where appropriate, and
considered when evaluating the BSIA.

(iii) Objectivity. Scientific information
should be accurate, with a known
degree of precision, without addressable
bias, and presented in an accurate, clear,
complete, and balanced manner.
Scientific processes should be free of
undue nonscientific influences and
considerations.

(iv) Transparency and openness. (A)
The Magnuson-Stevens Act provides
broad public and stakeholder access to
the fishery conservation and
management process, including access
to the scientific information upon which
the process and management measures
are based. Public comment should be
solicited at appropriate times during the
review of scientific information.
Communication with the public should
be structured to foster understanding of
the scientific process.

(B) Scientific information products
should describe data collection
methods, report sources of uncertainty
or statistical error, and acknowledge
other data limitations. Such products
should explain any decisions to exclude
data from analysis. Scientific products
should identify major assumptions and
uncertainties of analytical models.
Finally, such products should openly
acknowledge gaps in scientific
information.

(v) Timeliness. Mandatory
management actions should not be
delayed due to limitations in the
scientific information or the promise of
future data collection or analysis. In
some cases, due to time constraints,
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results of important studies or
monitoring programs may be considered
for use before they are fully complete.
Uncertainties and risks that arise from
an incomplete study should be
acknowledged, but interim results may
be better than no results to help inform
a management decision. Sufficient time
should be allotted to audit and analyze
recently acquired information to ensure
its reliability. Data collection methods
are expected to be subjected to
appropriate review before providing
data used to inform management
decisions.

(A) For information that needs to be
updated on a regular basis, the temporal
gap between information collection and
management implementation should be
as short as possible, subject to
regulatory constraints, and such timing
concerns should be explicitly
considered when developing
conservation and management
measures. Late submission of scientific
information to the Council process
should be avoided if the information has
circumvented the review process. Data
collection is a continuous process,
therefore analysis of scientific
information should specify a clear time
point beyond which new information
would not be considered in that analysis
and would be reserved for use in
subsequent analytical updates.

(B) Historical information should be
evaluated for its relevance to inform the
current situation. For example, some
species’ life history characteristics
might not change over time. Other
historical data (e.g., abundance,
environmental, catch statistics, market
and trade trends) provide time-series
information on changes in fish
populations, fishery participation, and
fishing effort that may inform current
management decisions.

(vi) Verification and validation.
Methods used to produce scientific
information should be verified and
validated to the extent possible.

(A) Verification means that the data
and procedures used to produce the
scientific information are documented
in sufficient detail to allow
reproduction of the analysis by others
with an acceptable degree of precision.
External reviewers of scientific
information require this level of
documentation to conduct a thorough
review.

(B) Validation refers to the testing of
analytical methods to ensure that they
perform as intended. Validation should
include whether the analytical method
has been programmed correctly in the
computer software, the accuracy and
precision of the estimates is adequate,
and the estimates are robust to model

assumptions. Models should be tested
using simulated data from a population
with known properties to evaluate how
well the models estimate those
characteristics and to correct for known
bias to achieve accuracy. The concept of
validation using simulation testing
should be used, to the extent possible,
to evaluate how well a management
strategy meets management objectives.

(vii) Peer review. Peer review is a
process used to ensure that the quality
and credibility of scientific information
and scientific methods meet the
standards of the scientific and technical
community. Peer review helps ensure
objectivity, reliability, and integrity of
scientific information. The peer review
process is an organized method that
uses peer scientists with appropriate
and relevant expertise to evaluate
scientific information. The scientific
information that supports conservation
and management measures considered
by the Secretary or a Council should be
peer reviewed, as appropriate. Factors to
consider when determining whether to
conduct a peer review and if so, the
appropriate level of review, include the
novelty and complexity of the scientific
information to be reviewed, the level of
previous review and the importance of
the information to be reviewed to the
decision making process. Routine
updates based on previously reviewed
methods require less review than novel
methods or data. If formal peer review
is not practicable due to time or
resource constraints, the development
and analysis of scientific information
used in or in support of fishery
management actions should be as
transparent as possible, in accordance
with paragraph (a)(6)(iv) of this section.
Other applicable guidance on peer
review can be found in the Office of
Management and Budget Final
Information Quality Bulletin for Peer
Review.

(b) Peer review process. The Secretary
and each Council may establish a peer
review process for that Council for
scientific information used to advise
about the conservation and management
of the fishery. 16 U.S.C. 1852(g)(1)(E). A
peer review process is not a substitute
for an SSC and should work in
conjunction with the SSC (see
§600.310(b)(2)(v)(C)). This section
provides guidance and standards that
should be followed in order to establish
a peer review process per Magnuson-
Stevens Act section 302(g)(1)(E).

(1) The objective or scope of the peer
review, the nature of the scientific
information to be reviewed, and timing
of the review should be considered
when selecting the type of peer review
to be used. The process established by

the Secretary and Council should focus
on providing review for information that
has not yet undergone rigorous peer
review, but that must be peer reviewed
in order to provide reliable, high quality
scientific advice for fishery conservation
and management. Duplication of
previously conducted peer review
should be avoided.

(i) Form of process. The peer review
process may include or consist of
existing Council committees or panels if
they meet the standards identified
herein. The Secretary and Council have
discretion to determine the appropriate
peer review process for a specific
information product. A peer review can
take many forms, including individual
letter or written reviews and panel
reviews.

(ii) Timing. The peer review should,
to the extent practicable, be conducted
early in the process of producing
scientific information or a work
product, SO peer review reports are
available for the SSC to consider in its
evaluation of scientific information for
its Council and the Secretary. The
timing will depend in part on the scope
of the review. For instance, the peer
review of a new or novel method or
model should be conducted before there
is an investment of time and resources
in implementing the model and
interpreting the results. The results of
this type of peer review may contribute
to improvements in the model or
assessment.

(iii) Scope of work. The scope of work
or charge (sometimes called the terms of
reference) of any peer review should be
determined in advance of the selection
of reviewers. The scope of work
contains the objectives of the peer
review, evaluation of the various stages
of the science, and specific
recommendations for improvement of
the science. The scope of work should
be carefully designed, with specific
technical questions to guide the peer
review process; it should ask peer
reviewers to ensure that scientific
uncertainties are clearly identified and
characterized, it should allow peer
reviewers the opportunity to offer a
broad evaluation of the overall scientific
or technical product under review, as
well as to make recommendations
regarding areas of missing information,
future research, data collection, and
improvements in methodologies, and it
must not change during the course of
the peer review. The scope of work may
not request reviewers to provide advice
on policy or regulatory issues (e.g.,
amount of precaution used in decision-
making) which are within the purview
of the Secretary and the Councils, or to
make formal fishing level
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recommendations which are within the
purview of the SSC.

(2) Peer reviewer selection. The
selection of participants in a peer
review should be based on expertise,
independence, and a balance of
viewpoints, and be free of conflicts of
interest.

(i) Expertise and balance. Peer
reviewers must be selected based on
scientific expertise and experience
relevant to the disciplines of subject
matter to be reviewed. The group of
reviewers that constitute the peer
review should reflect a balance in
perspectives, to the extent practicable,
and should have sufficiently broad and
diverse expertise to represent the range
of relevant scientific and technical
perspectives to complete the objectives
of the peer review.

(ii) Conflict of interest. Peer reviewers
who are federal employees must comply
with all applicable federal ethics
requirements. Potential reviewers who
are not federal employees must be
screened for conflicts of interest in
accordance with the NOAA Policy on
Conflicts of Interest for Peer Review
Subject to OMB’s Peer Review Bulletin
or other applicable rules or guidelines.

(A) Under the NOAA policy, peer
reviewers must not have any conflicts of
interest with the scientific information,
subject matter, or work product under
review, or any aspect of the statement of
work for the peer review. For purposes
of this section, a conflict of interest is
any financial or other interest which
conflicts with the service of the
individual on a review panel because it:
could significantly impair the reviewer’s
objectivity, or could create an unfair
competitive advantage for a person or
organization.

(B) No individual can be appointed to
a review panel if that individual has a
conflict of interest that is relevant to the
functions to be performed. For reviews
requiring highly specialized expertise,
the limited availability of qualified
reviewers might result in an exception
when a conflict of interest is
unavoidable; in this situation, the
conflict must be promptly and publicly
disclosed. Conflicts of interest include,
but are not limited to, the personal
financial interests and investments,
employer affiliations, and consulting
arrangements, grants, or contracts of the
individual and of others with whom the
individual has substantial common
financial interests, if these interests are
relevant to the functions to be
performed.

(iii) Independence. Peer reviewers
must not have contributed or
participated in the development of the
work product or scientific information

under review. For peer review of
products of higher novelty or
controversy, a greater degree of
independence is necessary to ensure
credibility of the peer review process.
Peer reviewer responsibilities should
rotate across the available pool of
qualified reviewers or among the
members on a standing peer review
panel to prevent a peer reviewer from
repeatedly reviewing the same scientific
information, recognizing that, in some
cases, repeated service by the same
reviewer may be needed because of
limited availability of specialized
expertise.

(3) Transparency. A transparent
process is one that ensures that
background documents and reports from
peer review are publicly available,
subject to Magnuson-Stevens Act
confidentiality requirements, and allows
the public full and open access to peer
review panel meetings. The evaluation
and review of scientific information by
the Councils, SSCs or advisory panels
must be conducted in accordance with
meeting procedures at § 600.135.
Consistent with that section, public
notice of peer review panel meetings
should be announced in the Federal
Register with a minimum of 14 days
and with an aim of 21 days before the
review to allow public comments during
meetings. Background documents
should be available for public review in
a timely manner prior to meetings. Peer
review reports describing the scope and
objectives of the review, findings in
accordance with each objective, and
conclusions should be publicly
available. Names and organizational
affiliations of reviewers also should be
publicly available.

(4) Publication of the peer review
process. The Secretary will announce
the establishment of a peer review
process under Magnuson-Stevens Act
section 302(g)(1)(E) in the Federal
Register along with a brief description
of the process. In addition, detailed
information on such processes will be
made publicly available on the
Council’s Web site, and updated as
necessary.

(c) SSC scientific evaluation and
advice to the Council. Each scientific
and statistical committee shall provide
its Council ongoing scientific advice for
fishery management decisions,
including recommendations for
acceptable biological catch, preventing
overfishing, maximum sustainable
yield, achieving rebuilding targets, and
reports on stock status and health,
bycatch, habitat status, social and
economic impacts of management
measures, and sustainability of fishing
practices. 16 U.S.C. 1852(g)(1)(B).

(1) SSC scientific advice and
recommendations to its Council are
based on scientific information that the
SSC determines to meet the guidelines
for best scientific information available
as described in paragraph (a) of this
section. SSCs may conduct peer reviews
or evaluate peer reviews to provide clear
scientific advice to the Council. Such
scientific advice should attempt to
resolve conflicting scientific
information, so that the Council will not
need to engage in debate on technical
merits. Debate and evaluation of
scientific information is the role of the
SSC.

(2) An SSC member may participate
in a peer review when such
participation is beneficial to the peer
review due to the expertise and
institutional memory of that member, or
beneficial to the Council’s advisory
body by allowing that member to make
a more informed evaluation of the
scientific information. Participation of
an SSC member in a peer review should
not impair the ability of that member to
fulfill his or her responsibilities to the
SSC.

(3) If an SSC as a body conducts a
peer review established under
Magnuson-Stevens Act section
302(g)(1)(E) or individual members of an
SSC participate in such a peer review,
the SSC members must meet the peer
reviewer selection criteria as described
in paragraph (b)(2) of this section. In
addition, the financial disclosure
requirements under § 600.235, Financial
Disclosure for Councils and Council
committees, apply. When the SSC as a
body is conducting a peer review, it
should strive for consensus and must
meet the transparency guidelines under
paragraphs (a)(6)(iv) and (b)(3) of this
section. If consensus cannot be reached,
minority viewpoints should be
recorded.

(4) The SSC’s evaluation of a peer
review conducted by a body other than
the SSC should consider the extent and
quality of peer review that has already
taken place. For Councils with extensive
and detailed peer review processes (e.g.,
a process established pursuant to
Magnuson-Stevens Act section
302(g)(1)(E)), the evaluation by the SSC
of the peer reviewed information should
not repeat the previously conducted and
detailed technical peer review.
However, SSCs must maintain their role
as advisors to the Council about
scientific information that comes from a
peer review process. Therefore, the peer
review of scientific information used to
advise the Council, including a peer
review process established by the
Secretary and the Council under
Magnuson-Stevens Act section
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302(g)(1)(E), should be conducted early
in the scientific evaluation process in
order to provide the SSC with
reasonable opportunity to consider the
peer review report and make
recommendations to the Council as
required under Magnuson-Stevens Act
section 302(g)(1)(B).

(5) If an SSC disagrees with the
findings or conclusions of a peer review,
in whole or in part, the SSC must
prepare a report outlining the areas of
disagreement, and the rationale and
information used by the SSC for making
its determination. This report must be
made publicly available.

(6) Annual catch limits (ACLs)
developed by a Council may not exceed
its SSC’s fishing level
recommendations. 16 U.S.C. 1852(h)(6).
Per the National Standard 1 Guidelines,
the SSC fishing level recommendation
that is most relevant to ACLs is
acceptable biological catch (ABC), as
both ACL and ABC are levels of annual
catch (see § 600.310(b)(2)(v)(D)). The
SSC is expected to take scientific
uncertainty into account when making
its ABC recommendation
(§600.310(f)(4)). The ABC
recommendation may be based upon
input and recommendations from the
peer review process. Any such peer
review related to such recommendations
should be conducted early in the
process as described in paragraph (c)(4)
of this section. The SSC should resolve
differences between its
recommendations and any relevant peer
review recommendations per paragraph
(c)(5) of this section.

(d) SAFE Report. The term SAFE
(Stock Assessment and Fishery
Evaluation) report, as used in this
section, refers to a public document or
a set of related public documents, that
provides the Secretary and the Councils
with a summary of scientific
information concerning the most recent
biological condition of stocks, stock
complexes, and marine ecosystems in
the fishery management unit (FMU),
essential fish habitat (EFH), and the
social and economic condition of the
recreational and commercial fishing
interests, fishing communities, and the
fish processing industries. Each SAFE
report must be scientifically based with
appropriate citations of data sources and
information. Each SAFE report
summarizes, on a periodic basis, the
best scientific information available
concerning the past, present, and
possible future condition of the stocks,
EFH, marine ecosystems, and fisheries
being managed under Federal
regulation.

(1) The Secretary has the
responsibility to ensure that SAFE

reports are prepared and updated or
supplemented as necessary whenever
new information is available to inform
management decisions such as status
determination criteria (SDC),
overfishing level (OFL), optimum yield,
or ABC values (§600.310(c)). The SAFE
report and any comments or reports
from the SSC must be available to the
Secretary and Council for making
management decisions for each FMP to
ensure that the best scientific
information available is being used. The
Secretary or Councils may utilize any
combination of personnel from Council,
State, Federal, university, or other
sources to acquire and analyze data and
produce the SAFE report.

(2) The SAFE report provides
information to the Councils and the
Secretary for determining annual catch
limits (§ 600.310(f)(5)) for each stock in
the fishery; documenting significant
trends or changes in the resource,
marine ecosystems, and fishery over
time; implementing required EFH
provisions (§600.815(a)(10)); and
assessing the relative success of existing
relevant state and Federal fishery
management programs. The SAFE report
should contain an explanation of
information gaps and highlight needs
for future scientific work. Information
on bycatch and safety for each fishery
should also be summarized. In addition,
the SAFE report may be used to update
or expand previous environmental and
regulatory impact documents and
ecosystem descriptions.

(3) Each SAFE report should contain
the following scientific information
when it exists:

(i) Information on which to base catch
specifications and status
determinations, including the most
recent stock assessment documents and
associated peer review reports, and
recommendations and reports from the
Council’s SSC.

(A) A description of the SDC (e.g.,
maximum fishing mortality rate
threshold and minimum stock size
threshold for each stock or stock
complex in the fishery) (§ 600.310(e)(2)).

(B) Information on OFL and ABC,
preventing overfishing, and achieving
rebuilding targets. Documentation of the
data collection, estimation methods, and
consideration of uncertainty in
formulating catch specification
recommendations should be included
(§600.310(f)(2)). The best scientific
information available to determine
whether overfishing is occurring with
respect to any stock or stock complex,
whether any stock or stock complex is
overfished, whether the rate or level of
fishing mortality applied to any stock or
stock complex is approaching the

maximum fishing mortality threshold,
and whether the size of any stock or
stock complex is approaching the
minimum stock size threshold; and

(C) The best scientific information
available in support of management
measures necessary to rebuild an
overfished stock or stock complex (if
any) in the fishery to a level consistent
with producing the MSY in that fishery.

(ii) Information on sources of fishing
mortality (both landed and discarded),
including commercial and recreational
catch and bycatch in other fisheries and
a description of data collection and
estimation methods used to quantify
total catch mortality, as required by the
National Standard 1 Guidelines
(§600.310(i)).

(iii) Information on bycatch of non-
target species for each fishery.

(iv) Information on EFH to be
included in accordance with the EFH
provisions (§ 600.815(a)(10)) .

(v) Pertinent economic, social,
community, and ecological information
for assessing the success and impacts of
management measures or the
achievement of objectives of each FMP.

(4) Transparency in the fishery
management process is enhanced by
complementing the SAFE report with
the documentation of previous
management actions taken by the
Council or Secretary including a
summary of the previous ACLs, ACTs,
and accountability measures (AMs), and
assessment of management uncertainty.

(5) To facilitate the use of the
information in the SAFE report, and its
availability to the Council, NMFS, and
the public:

(i) The SAFE report should contain, or
be supplemented by, a summary of the
information and an index or table of
contents to the components of the
report. Sources of information in the
SAFE report should be referenced,
unless the information is proprietary.

(ii) The SAFE report or compilation of
documents that comprise the SAFE
report and index must be made
available by the Council or NMFS on a
readily accessible Web site.

(e) FMP development.—(1) FMPs
must take into account the best
scientific information available at the
time of preparation. Between the initial
drafting of an FMP and its submission
for final review, new information often
becomes available. This new
information should be incorporated into
the final FMP where practicable; but it
is unnecessary to start the FMP process
over again, unless the information
indicates that drastic changes have
occurred in the fishery that might
require revision of the management
objectives or measures.
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(2) The fact that scientific information
concerning a fishery is incomplete does
not prevent the preparation and
implementation of an FMP (see related
§§600.320(d)(2) and 600.340(b)).

(3) An FMP must specify whatever
information fishermen and processors
will be required or requested to submit
to the Secretary. Information about
harvest within state waters, as well as in
the EEZ, may be collected if it is needed
for proper implementation of the FMP
and cannot be obtained otherwise.
Scientific information collections for
stocks managed cooperatively by
Federal and State governments should
be coordinated with the appropriate

state jurisdictions, to the extent
practicable, to ensure harvest
information is available for the
management of stocks that utilize
habitats in state and federal managed
waters. The FMP should explain the
practical utility of the information
specified in monitoring the fishery, in
facilitating inseason management
decisions, and in judging the
performance of the management regime;
it should also consider the effort, cost,
or social impact of obtaining it.

(4) An FMP should identify scientific
information needed from other sources
to improve understanding and
management of the resource, marine

ecosystem, the fishery, and fishing
communities.

(5) The information submitted by
various data suppliers should be
comparable and compatible, to the
maximum extent possible.

(6) FMPs should be amended on a
timely basis, as new information
indicates the necessity for change in
objectives or management measures
consistent with the conditions described
in paragraph (d) of this section (SAFE
reports). Paragraphs (e)(1) through (5) of
this section apply equally to FMPs and
FMP amendments.

[FR Doc. 2013—-17422 Filed 7-18-13; 8:45 am]|
BILLING CODE 3510-22-P
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Proposed Rules

Federal Register
Vol. 78, No. 139

Friday, July 19, 2013

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 193
[Docket No.: FAA—-2013-0375]

Technical Operations Safety Action
Program (T-SAP) and Air Traffic Safety
Action Program (ATSAP)

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of Proposed Order
Designating Safety Information as
Protected from Disclosure.

SUMMARY: The FAA is proposing that
safety information provided to it under
the T-SAP, established in Notice JO
7210.807 which will be incorporated in
FAA Order JO 7200.20, Voluntary Safety
Reporting Programs, and ATSAP,
covered by FAA Order JO 7200.20, be
designated by an FAA Order as
protected from public disclosure in
accordance with the provisions of 14
CFR part 193, Protection of Voluntarily
Submitted Information. The designation
is intended to encourage persons to
voluntarily provide information to the
FAA under the T-SAP and ATSAP, so
the FAA can learn about and address
aviation safety hazards of which it was
unaware or more fully understand and
implement corrective measures for
events or safety issues known by it
through other means. Under 49 U.S.C.
40123, Protection of Voluntarily
Submitted Information, the FAA is
required to protect information from
disclosure to the public, including
disclosure under the Freedom of
Information Act (5 U.S.C. 552) or other
laws, following the issuance of such
Order.

DATES: Comments must be received on
or before August 19, 2013.

ADDRESSES: You may send comments
identified by docket number FAA-
2013-0375 using any of the following
methods: via mail to U.S. Department of
Transportation, Docket Operations,

M-30, 1200 New Jersey Avenue SE.,
West Building Ground Floor, Room
W12-140, Washington DC 20590—-0339;
telephone (202) 366—9826. You must
identify the FAA Docket No. FAA-
2013-3075 at the beginning of your
comments. You may also submit
comments through this Web site at
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Lisbeth Mack—Group Manager, ATO
Safety Programs, Federal Aviation
Administration, 490 L’Enfant Plaza,
Suite 7200, Washington DC 20024 or via
email at lisbeth.mack@faa.gov or phone
at 202-385—4757.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify
docket number FAA 2013-0375 and be
submitted in triplicate to the Docket
Management System (see ADDRESSES
section for address and phone number).
Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2013-0375". The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed Order.
The proposal contained in this action
may be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of This Proposed
Designation

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An electronic
copy of this document may be
downloaded through the Internet at
http://www.regulations.gov. Recently
published rule-making documents can
also be accessed through the FAA’s Web
site at http://www.faa.gov/
airports_airtraffic/air_traffic/
publications.

1. Background

Under Title 49 of the United States
Code (49 U.S.C.), section 40123, certain
voluntarily provided safety and security
information is protected from disclosure
in order to encourage persons to provide
the information. The FAA must first
issue an Order that specifies why the
agency finds that the information
should be protected in accordance with
49 U.S.C. 40123. The FAA’s rules for
implementing that section are in 14 CFR
part 193. If the Administrator issues an
Order designating information as
protected under 49 U.S.C. 40123, that
information will not be disclosed under
the Freedom of Information Act (Title 5
of the United States Code (5 U.S.C.),
section 552) or other laws, except as
provided in 49 U.S.C. 40123, 14 CFR
part 193, and the Order designating the
information as protected. This Order is
issued under part 193, section 193.11,
which sets out the notice procedure for
designating information as protected.

2. Applicability

This proposed designation is
applicable to any FAA office that
receives information covered under this
designation from T—SAP, established in
Notice JO 7210.807, and which will be
incorporated in FAA Order JO 7200.20,
Voluntary Safety Reporting Programs, or
the ATSAP described in FAA Order JO
7200.20. The proposed designation
would also apply to any other
government agency that receives such
information from the FAA. For any
other government agency to receive
T-SAP or ATSAP information covered
under the proposed designation from
the FAA, each such agency must first


http://www.faa.gov/airports_airtraffic/air_traffic/publications
http://www.faa.gov/airports_airtraffic/air_traffic/publications
http://www.faa.gov/airports_airtraffic/air_traffic/publications
http://www.regulations.gov
http://www.regulations.gov
mailto:lisbeth.mack@faa.gov
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stipulate, in writing, that it will abide by
the provisions of part 193 and the Order
designating T-SAP and ATSAP as
protected from public disclosure under
14 CFR part 193.

3. Overview

a. Qualified Participants. Technical
Operations employees who are covered
under the collective bargaining
agreement (CBA) between PASS and the
FAA effective December 14, 2012, or its
successor, and other employees
identified in Notice JO 7210.807, which
will be incorporated in Order JO
7200.20, are eligible to complete a
T-SAP report for events that occur
while acting in that capacity. Air Traffic
employees who are covered under the
CBA between NATCA and the FAA
effective October 1, 2009 or its
successor, Staff Support Specialists
covered under the CBA between
NATCA and FAA effective August 1,
2010 or its successor, Flight Services
personnel covered under the CBA
between NATCA and the FAA effective
June 5, 2011, or its successor, employees
covered under the CBA between NAGE
Local R3-10 and the FAA dated May 24,
2007 or its successor, and others
identified in FAA Order JO 7200.20 are
eligible to file an ATSAP report for
events that occur while acting in that
capacity.

b. Voluntarily-provided Information
Protected from Disclosure Under the
Proposed Designation. Except for
T-SAP or ATSAP reports that involve
possible criminal conduct, substance
abuse, controlled substances, alcohol, or
intentional falsification, the following
information would be protected from
disclosure:

(1) The content of any report
concerning an aviation safety or security
matter that is submitted by a qualified
participant under the T-SAP or ATSAP,
that is accepted into either program,
including the T-SAP or ATSAP report,
and the name of the submitter of the
report. Notwithstanding the foregoing,
mandatory information about
occurrences that are required to be
reported under FAA Orders, Notices or
guidance is not protected under this
designation, unless the same
information has also been submitted or
reported under other procedures
prescribed by the Agency. The
exclusion is necessary to assure that the
information protected under this
designation has been voluntarily
submitted. It also permits changes to
FAA Orders, Notices and guidance
without requiring a change to this
designation.

(2) Any evidence gathered by the
Event Review Committee during its

investigation of a safety- or security-
related event reported under T-SAP or
ATSAP, including the T-SAP or ATSAP
investigative file.

c. Ways to Participate. Individuals
who are qualified participants register
for, and submit a report into, the
electronic reporting system.

d. Duration of Voluntary Safety
Reporting Programs. These programs
continue as long as provided for by
Order, Notice, policy or a collective
bargaining agreement.

4. Findings

The FAA designates information
received from a T-SAP or ATSAP
submission as protected under 49 U.S.C.
40123 and 14 CFR 193.7, based on the
following findings:

a. Summary of why the FAA finds that
the information will be provided
voluntarily. The FAA finds that the
information will be provided
voluntarily. This finding is supported
by the significant increase in reports of
safety-related matters since the
implementation of T-SAP and ATSAP.
No covered individual is required to
participate in the T-SAP, ATSAP, or
other voluntary safety reporting
program.

b. Description of the type of
information that may be voluntarily
provided under the program and a
summary of why the FAA finds that the
information is safety-related.

(1) The following types of reports are
ordinarily submitted under the T-SAP
or ATSAP:

i. Noncompliance reports.
Noncompliance reports identify specific
instances of a failure to follow FAA
directives.

ii. Aviation safety concern reports.
Aviation safety concerns that do not
involve specific noncompliance with
FAA directives. These may include, but
are not limited to, potential safety
events or perceived problems with
policies, procedures, and equipment.

(2) Technical Operations personnel
support the delivery and efficiency of
flight services through maintenance of
the National Airspace System facilities,
systems and equipment. Reports
submitted by these employees under T—
SAP ordinarily involve matters or
observations occurring during the
performance of their job responsibilities,
and therefore the information submitted
is inherently safety related. Air Traffic
personnel provide and support the
provision of air traffic services at FAA
facilities throughout the NAS. Reports
submitted by these employees under
ATSAP ordinarily involve occurrences
or problems identified or experienced
during the performance of their job

responsibilities which directly affect
safety.

c. Summary of why the FAA finds that
the disclosure of the information would
inhibit persons from voluntarily
providing that type of information. The
FAA finds that disclosure of the
information would inhibit the voluntary
provision of that type of information.
Individuals are unwilling to voluntarily
provide detailed information about
safety events and concerns, including
those that might involve their own
failures to follow Agency directives and
policies, if such information could be
released publicly. If information is
publicly disclosed, there is a strong
likelihood that the information could be
misused for purposes other than to
address and resolve the reported safety
concern. Unless the FAA can provide
assurance that safety-related reports will
be withheld from public disclosure,
personnel will not participate in the
programs.

d. Summary of why the receipt of that
type of information aids in fulfilling the
FAA’s safety responsibilities. The FAA
finds that receipt of information in
T-SAP or ATSAP reports aids in
fulfilling the FAA’s safety
responsibilities. Because of its capacity
to provide early identification of needed
safety improvements, this information
offers significant potential for
addressing hazards that could lead to
incidents or accidents. In particular, one
of the benefits of T-SAP and ATSAP is
that they encourage the submission of
narrative descriptions of occurrences
that provide more detailed information
than is otherwise available. The T-SAP
and ATSAP produce safety-related data
that is not available from any other
source. Receipt of this previously
unavailable information has provided
the FAA with an improved basis for
modifying procedures, policies, and
regulations to improve safety and
efficiency.

e. Consistencies and inconsistencies
with FAA safety responsibilities. The
FAA finds that withholding T-SAP and
ATSAP information from public release
is consistent with the FAA’s safety
responsibilities, because it encourages
individuals to provide important safety
information that it otherwise might not
receive.

(1) Withholding T-SAP and ATSAP
information from disclosure, as
described in this designation, is
consistent with the FAA’s safety
responsibilities. Without the Agency’s
ability to assure that the detailed
information reported under these
programs, which often explains why the
event occurred or describes underlying
problems, will not be disclosed, the
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information will not be provided to the
FAA. Individuals are concerned that
public release of the information could
result in potential misuses of the
information that could affect them
negatively. If the FAA does not receive
the information, the FAA and the public
will be deprived of the opportunity to
make the safety improvements that
receipt of the information otherwise
enables. Corrective action under T-SAP
and ATSAP can be accomplished
without disclosure of protected
information. For example, for
acceptance under each program, the
reporting individual must comply with
ERC recommendations for corrective
action, such as additional training. If the
individual fails to complete corrective
action in a manner satisfactory to all
members of the ERC, the event may be
referred to an appropriate office within
the FAA for any additional
investigation, reexamination, and/or
action, as appropriate.

(2) The FAA may release T-SAP and
ATSAP information submitted to the
agency, as specified in Part 193 and this
proposed Order. For example, to explain
the need for changes in FAA policies,
procedures, and regulations, the FAA
may disclose de-identified, summarized
information that has been derived from
T—SAP and ATSAP reports or extracted
from the protected information listed
under paragraph 4b. The FAA may
disclose de-identified, summarized
T-SAP and ATSAP information that
identifies a systemic problem in the
National Airspace System, when a party
needs to be advised of the problem in
order to take corrective action. Under
the current version of FAA Order JO
7200.20, reported events and possible
violations may be subject to
investigation, reexamination, and/or
action. Although the report itself and
the content of the report are not used as
evidence, the FAA may use the
knowledge of the event or possible
violation to generate an investigation,
and, in that regard, the information is
not protected from disclosure. To
withhold information from such limited
release would be inconsistent with the
FAA'’s safety responsibilities. In
addition, reports that appear to involve
possible criminal activity, substance
abuse, controlled substances, alcohol, or
intentional falsification will be referred
to an appropriate FAA office for further
handling. The FAA may use such
reports for enforcement purposes, and
will refer such reports to law
enforcement agencies, if appropriate. To
withhold information in these
circumstances would be inconsistent
with the agency’s safety responsibilities

because it could prevent, or at least
diminish, the FAA’s ability to
effectively address egregious
misconduct.

f. Summary of how the FAA will
distinguish information protected under
part 193 from information the FAA
receives from other sources.

(1) Al T-SAP and ATSAP reports are
clearly labeled as such. Each individual
must submit their own report.

5. Designation

The FAA designates the information
described in paragraph 4b to be
protected from disclosure in accordance
with 49 U.S.C. 40123 and 14 CFR part
193.

Issued in Washington, DC, on July 10,
2013.

Michael P. Huerta,

Administrator, Federal Aviation
Administration.

[FR Doc. 2013-17401 Filed 7-18-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 74
[Docket No. FDA-1998-C—-0381] (Formerly
Docket No. 98C-0676)

Sensient Technologies Corporation;
Withdrawal of Color Additive Petition

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice of withdrawal.

SUMMARY: The Food and Drug
Administration (FDA) is announcing the
withdrawal, without prejudice to a
future filing, of a color additive petition
(CAP 8C0261) proposing that the color
additive regulations be amended to
provide for the safe use of External D&C
Violet No. 2 in coloring externally
applied drug products.

FOR FURTHER INFORMATION CONTACT:
Ellen Anderson, Center for Food Safety
and Applied Nutrition (HFS-265), Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD 20740-
3835, 240-402-1309.

SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
August 24, 1998 (63 FR 45073), FDA
announced that a color additive petition
(CAP 8C0261) had been filed by Warner-
Jenkinson Co., Inc. (now part of
Sensient Cosmetic Technologies, a unit
of Sensient Technologies Corporation),
107 Wade Ave., South Plainfield, NJ
07080. The petition proposed to amend

the color additive regulations in 21 CFR
part 74 Listing of Color Additives
Subject to Certification to provide for
the safe use of External D&C Violet No.
2 in coloring externally applied drug
products. Sensient Technologies
Corporation has now withdrawn the
petition without prejudice to a future
filing (21 CFR 71.6(c)(2)).

Dated: July 16, 2013.
Dennis M. Keefe,

Director, Office of Food Additive Safety,
Center for Food Safety and Applied Nutrition.

[FR Doc. 2013-17382 Filed 7-18—13; 8:45 am|
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 172 and 182
[Docket Nos. FDA-2013-F-0700 and FDA-
2013-P-0472]

Richard C. Theuer; Filing of Food
Additive Petition and Citizen Petition

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice of petition.

SUMMARY: The Food and Drug
Administration (FDA or we) is
announcing that Richard C. Theuer,
Ph.D., has filed a petition proposing that
the food additive regulations be
amended to prohibit the use of
carrageenan and salts of carrageenan in
infant formula. In addition, the
petitioner has submitted a citizen
petition, under FDA regulations,
requesting that we amend the generally
recognized as safe (GRAS) regulations to
prohibit the use of Chondrus extract
(carrageenin) in infant formula.

FOR FURTHER INFORMATION CONTACT:
Molly A. Harry, Center for Food Safety
and Applied Nutrition (HFS-265), Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD 20740—
3835, 240-402-1075.

SUPPLEMENTARY INFORMATION: Under
section 409(b)(5) of the Federal Food,
Drug, and Cosmetic Act (the FD&C Act)
(21 U.S.C. 348(b)(5)), we are giving
notice that Richard C. Theuer, Ph.D.,
7904 Sutterton Ct., Raleigh, NC 27615,
has filed a food additive petition (FAP
3A4798; Docket No. FDA-2013-F—
0700). The petition proposes to amend
the food additive regulations in 21 CFR
172.620 and 172.626 to prohibit the use
of carrageenan and salts of carrageenan
in infant formula. In addition, Dr.
Theuer has submitted a citizen petition,
under 21 CFR 10.30, requesting that 21
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CFR 182.7255 of the GRAS regulations
be amended to prohibit the use of
Chondrus extract (carrageenin) in infant
formula (Docket No. FDA—2013-P—
0472). (Carrageenin is an alternate name
for carrageenan.)

Although the petitioner has submitted
both a food additive petition and a
citizen petition, for reasons of
administrative efficiency, we may
address all aspects of the petitions
under the procedures established in
section 409 of the FD&C Act and
regulations issued under that section.

We have determined under 21 CFR
25.32(m) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

Dated: July 16, 2013.
Dennis M. Keefe,

Director, Office of Food Additive Safety,
Center for Food Safety and Applied Nutrition.

[FR Doc. 2013-17330 Filed 7-18—13; 8:45 am]
BILLING CODE 4160-01-P

LIBRARY OF CONGRESS
Copyright Royalty Board

37 CFR Part 384

[Docket No. 2012-1 CRB Business
Establishments II]

Determination of Rates and Terms for
Business Establishment Services

AGENCY: Copyright Royalty Board,
Library of Congress.

ACTION: Proposed rule.

SUMMARY: The Copyright Royalty Judges
are publishing for comment proposed
regulations that set the rates and terms
for the making of an ephemeral
recording of a sound recording by a
business establishment service for the
period January 1, 2014, through
December 31, 2018.

DATES: Comments and objections are
due no later than August 19, 2013.
ADDRESSES: Comments and objections
may be sent electronically to
crb@loc.gov. In the alternative, send an
original, five copies, and an electronic
copy on a CD either by mail or hand
delivery. Please do not use multiple
means for transmission. Comments and
objections may not be delivered by an
overnight delivery service other than the
U.S. Postal Service Express Mail. If by
mail (including overnight delivery),
comments and objections must be
addressed to: Copyright Royalty Board,

P.O. Box 70977, Washington, DC 20024—
0977. If hand delivered by a private
party, comments and objections must be
brought between 8:30 a.m. and 5 p.m. to
the Copyright Office Public Information
Office, Library of Congress, James
Madison Memorial Building, Room LM-
401, 101 Independence Avenue SE.,
Washington, DC 20559-6000. If
delivered by a commercial courier,
comments and objections must be
delivered between 8:30 a.m. and 4 p.m.
to the Congressional Courier Acceptance
Site located at 2nd and D Street NE.,
Washington, DC, and the envelope must
be addressed to Copyright Royalty
Board, Library of Congress, James
Madison Memorial Building, LM—403,
101 Independence Avenue SE.,
Washington, DC 20559-6000.

FOR FURTHER INFORMATION CONTACT:
LaKeshia Keys, Program Specialist, by
telephone at (202) 707-7658 or email at
crb@loc.gov.

SUPPLEMENTARY INFORMATION: In 1995,
Congress enacted the Digital
Performance in Sound Recordings Act,
Public Law 104-39, which created an
exclusive right for copyright owners of
sound recordings, subject to certain
limitations, to perform publicly sound
recordings by means of certain digital
audio transmissions. Among the
limitations on the performance right
was the creation of a statutory license
for nonexempt, noninteractive digital
subscription transmissions. 17 U.S.C.
114(d).

The scope of the section 114 statutory
license was expanded in 1998 upon the
passage of the Digital Millennium
Copyright Act of 1998 (DMCA), Public
Law 105-34, in order to allow for the
public performance of a sound
recording when made in accordance
with the terms and rates of the statutory
license, 17 U.S.C. 114(d), by a
preexisting satellite digital audio radio
service or as part of an eligible
nonsubscription transmission. In
addition to expanding the section 114
license, the DMCA also created a
statutory license for the making of an
“ephemeral recording” of a sound
recording by certain transmitting
organizations. 17 U.S.C. 112(e). This
license allows entities that transmit
performance of sound recordings to
business establishments, pursuant to the
limitations set forth in section
114(d)(1)(C)(iv), to make an ephemeral
recording of a sound recording for a
later transmission. Id. The license also
provides a means by which a
transmitting entity with a statutory
license under section 114(f) can make
more than one phonorecord permitted

under the exemption set forth in section
112(a). 17 U.S.C. 112(e).

Chapter 8 of the Copyright Act
requires the Copyright Royalty Judges
(Judges) to conduct proceedings every
five years to determine the rates and
terms for “‘the activities described in
section 112(e)(1) relating to the
limitation on exclusive rights specified
by section 114(d)(1)(C)(iv).”* 17 U.S.C.
801(b)(1), 804(b)(2). In accordance with
section 804(b)(2), the Judges
commenced a proceeding to set rates
and terms for the making of ephemeral
sound recordings by a business
establishment service on January 5,
2007, 72 FR 584, and published in the
Federal Register on March 27, 2008,
final regulations setting those rates and
terms. 73 FR 16199. Therefore, the next
proceeding was to be commenced in
January 2012. 17 U.S.C. 804(b)(2).

Accordingly, the Judges published a
notice commencing the current
proceeding and requesting interested
parties to submit their petitions to
participate. 77 FR 133 (Jan. 3, 2012).
Petitions to Participate were received
from: Pandora Media, Inc.; Music
Choice; DMX, Inc.; Muzak LLC; Music
Reports, Inc.; Clear Channel
Broadcasting, Inc.; SoundExchange,
Inc.; and Sirius XM Radio, Inc. The
Judges set the timetable for the three-
month negotiation period, see 17 U.S.C.
803(b)(3), and directed the participants
to submit their written direct statements
no later than November 16, 2012.
Subsequently, the Judges granted the
participants’ request to extend the
deadline to November 29, 2012, in order
to allow the participants to finalize a
settlement agreement. See Order
Granting Joint Motion for Extension of
Time for Filing Written Direct
Statements, Docket No. 2012—1 CRB
Business Establishments II (Nov. 14,
2012). On November 29, 2012, the
Judges received a Motion to Adopt
Settlement stating that all participants
had reached a settlement obviating the
need for a hearing.

Section 801(b)(7)(A) of the Copyright
Act authorizes the Judges to adopt rates
and terms negotiated by “some or all of
the participants in a proceeding at any
time during the proceeding” provided
they are submitted to the Judges for
approval. This section provides in part
that the Judges must provide to both
non-participants and participants to the
rate proceeding who “would be bound

1Prior to the enactment of the Copyright Royalty
and Distribution Reform Act of 2004, which
established the Copyright Royalty Judges, rates and
terms for the statutory license under section 112(e)
were set under the Copyright Arbitration Royalty
Panel system, which was administered by the
Librarian of Congress.
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by the terms, rates, or other
determination set by any agreement . . .
an opportunity to comment on the
agreement.” 17 U.S.C. 801(b)(7)(A)().
Participants to the proceeding may also
“object to [the agreement’s] adoption as
a basis for statutory terms and rates.” Id.
The Judges “may decline to adopt the
agreement as a basis for statutory terms
and rates for participants that are not
parties to the agreement,” only “if any
participant [to the proceeding] objects to
the agreement and the [Judges]
conclude, based on the record before
them if one exists, that the agreement
does not provide a reasonable basis for
setting statutory terms or rates.” 17
U.S.C. 801(b)(7)(A)({i).

Rates and terms adopted pursuant to
section 801(b)(7)(A) are binding on all
copyright owners of sound recordings
and business establishment services
making an ephemeral recording of a
sound recording for the period January
1, 2014, through December 31, 2018.

As noted above, the public may
comment and object to any or all of the
proposed regulations contained in this
notice. Such comments and objections
must be submitted no later than August
19, 2013.

List of Subjects in 37 CFR Part 384

Copyright, Digital audio
transmissions, Ephemeral recordings,
Performance right, Sound recordings.

Proposed Regulations

For the reasons set forth in the
preamble, the Copyright Royalty Judges
propose to amend part 384 of chapter III
of title 37 of the Code of Federal
Regulations to read as follows:

PART 384—RATES AND TERMS FOR
THE MAKING OF EPHEMERAL
RECORDINGS BY BUSINESS
ESTABLISHMENT SERVICES

m 1. The authority citation for part 384
continues to read as follows:

Authority: 17 U.S.C. 112(e), 801(b)(1).

§384.1 [Amended]

W 2. Section 384.1 is amended as
follows:

m a. In paragraph (a), by removing
“§384.2(a)” and adding ““§ 384.2” in its
place, and by removing “2009-1013"
and adding “January 1, 2014, through
December 31, 2018 in its place;

m b. In paragraph (b), by removing
“licenses set forth in 17 U.S.C. 112" and
adding “license set forth in 17 U.S.C.
112(e)” in its place; and

m c. In paragraph (c), by removing
“services” and adding “Licensees” in its
place.

m 3. Section 384.2 is amended by
revising the definition for “Copyright
Owner” to read as follows:

§384.2 Definitions.
* * * * *

Copyright Owners are sound
recording copyright owners who are
entitled to royalty payments made
under this part pursuant to the statutory
license under 17 U.S.C. 112(e).

* * * * *

§384.3 [Amended]
W 4. Section 384.3 is amended as
follows:
m a. In paragraph (a), by removing
““service pursuant to the limitation on
exclusive rights specified by 17 U.S.C.
114(d)(1)(C)(iv)” and adding “Business
Establishment Service” in its place and
removing “10% " and adding “12.5%"”
in its place; and
m b. In paragraph (b), by removing
“$10,000 for each calendar year” and
adding “$10,000 for each calendar year
of the License Period” in its place.
W 5. Section 384.4 is amended as
follows:
m a. By revising the paragraph heading
for paragraph (a);
m b. In paragraph (b)(2)(i), by removing
“condition precedent in paragraph (b)(2)
of this section” and adding ‘“‘condition
precedent in this paragraph (b)(2)” in its
place, and by removing “authorized
such Collective” and adding
“authorized the Collective” in its place;
m c. By revising paragraphs (c) through
(e);
m d. By revising introductory text of
paragraph (f);
m e. In paragraph (f)(2), by removing
“facsimile number”” and adding
“facsimile number (if any)” in its place,
and by removing “individual or
individuals” and adding “person” in its
place;
m f. In paragraph (f)(3), by removing
“handwritten”’;
m g. In paragraph (f)(3)(i), by removing
““a corporation” and adding
“corporation” in its place;
m h. In paragraph (f)(6), by removing “‘a
corporation” and adding “‘corporation”
in its place;
m i. In paragraph (f)(8), by removing “if
the Licensee is a corporation or
partnership,”;
W j. By revising paragraphs (g) and (h);
and
m k. By removing paragraph (i).

The revisions read as follows:

§384.4 Terms for making payment of
royalty fees and statements of account.

(a) Payment to the Collective. * * *
(c) Monthly payments. A Licensee
shall make any payments due under

§ 384.3(a) on a monthly basis on or
before the 45th day after the end of each
month for that month. All monthly
payments shall be rounded to the
nearest cent.

(d) Minimum payments. A Licensee
shall make any minimum payment due
under § 384.3(b) by January 31 of the
applicable calendar year, except that
payment by a Licensee that has not
previously made Ephemeral Recordings
pursuant to the license under 17 U.S.C.
112(e) shall be due by the 45th day after
the end of the month in which the
Licensee commences to do so.

(e) Late payments. A Licensee shall
pay a late fee of 1.0% per month, or the
highest lawful rate, whichever is lower,
if either or both a required payment or
statement of account for a required
payment is received by the Collective
after the due date. Late fees shall accrue
from the due date until both the
payment and statement of account are
received by the Collective.

(f) Statements of account. For any part
of the License Period during which a
Licensee operates a Business
Establishment Service, at the time when
a minimum payment is due under
paragraph (d) of this section, and by 45
days after the end of each month during
the period, the Licensee shall deliver to
the Collective a statement of account
containing the information set forth in
this paragraph (f) on a form prepared,
and made available to Licensees, by the
Collective. In the case of a minimum
payment, or if a payment is owed for
such month, the statement of account
shall accompany the payment. A
statement of account shall contain only
the following information:

* * * * *

(g) Distribution of royalties. (1) The
Collective shall promptly distribute
royalties received from Licensees
directly to Copyright Owners, or their
designated agents, that are entitled to
such royalties. The Collective shall only
be responsible for making distributions
to those Copyright Owners or their
designated agents who provide the
Collective with such information as is
necessary to identify the correct
recipient. The Collective shall distribute
royalties on a basis that values all
Ephemeral Recordings by a Licensee
equally based upon the information
provided under the reports of use
requirements for Licensees contained in
§ 370.4 of this chapter.

(2) If the Collective is unable to locate
a Copyright Owner entitled to a
distribution of royalties under
paragraph (g)(1) of this section within 3
years from the date of payment by a
Licensee, such royalties shall be
handled in accordance with § 384.8.



43096

Federal Register/Vol. 78, No. 139/Friday, July 19, 2013/Proposed Rules

(h) Retention of records. Books and
records of a Licensee and of the
Collective relating to payments of and
distributions of royalties shall be kept
for a period of not less than the prior 3
calendar years.

§384.5 [Amended]

m 6. Section 384.5 is amended as
follows:

m a. In paragraph (a), by removing
“part” and adding ““section” in its place,
and by removing ‘“‘account, any
information” and adding “account and
any information” in its place;

m b. In paragraph (b), by removing “The
Collective shall have” and adding “The
party claiming the benefit of this
provision shall have” in its place;

m c. In paragraph (c), by removing
“activities directly related thereto” and
adding “activities related directly
thereto” in its place;

m d. In paragraph (d)(1), by removing
“work, require access to the records”
and adding “work require access to
Confidential Information” in its place;
m e. In paragraph (d)(2), by removing
“Collective committees” and adding
“the Collective committees” in its place,
and by removing “confidential
information” and adding ““Confidential
Information” in its place each place it
appears;

m f. In paragraph (d)(3), by removing
“respect to the verification of a
Licensee’s royalty payments” and
adding “respect to verification of a
Licensee’s statement of account” in its
place;

m g. In paragraph (d)(4), by removing
“Copyright owners whose works”” and
adding “Copyright Owners, including
their designated agents, whose works”
in its place, by removing “, or agents
thereof””, and by removing “confidential
information” and adding “Confidential
Information” in its place; and

m h. In paragraph (e), by removing “to
safeguard all Confidential Information”
and adding ‘““to safeguard against
unauthorized access to or dissemination
of any Confidential Information” in its
place, and by removing “belonging to
such Collective” and adding ‘‘belonging
to the Collective” in its place.

m 7. Section 384.6 is amended by
revising paragraph (d) to read as
follows:

§384.6 Verification of royalty payments.

* * * * *

(d) Acquisition and retention of
report. The Licensee shall use
commercially reasonable efforts to
obtain or to provide access to any
relevant books and records maintained
by third parties for the purpose of the
audit. The Collective shall retain the

report of the verification for a period of
not less than 3 years.
m 8. Section 384.7 is amended as
follows:
m a. In paragraph (a), by removing
“Provided” and adding “provided” in
its place; and
m b. By revising paragraph (d).

The revision reads as follows:

§384.7 Verification of royalty
distributions.
* * * * *

(d) Acquisition and retention of
record. The Collective shall use
commercially reasonable efforts to
obtain or to provide access to any
relevant books and records maintained
by third parties for the purpose of the
audit. The Copyright Owner requesting
the verification procedure shall retain
the report of the verification for a period
of not less than 3 years.

* * * * *
m 9. Section 384.8 is revised to read as
follows:

§384.8 Unclaimed funds.

If the Collective is unable to identify
or locate a Copyright Owner who is
entitled to receive a royalty distribution
under this part, the Collective shall
retain the required payment in a
segregated trust account for a period of
3 years from the date of distribution. No
claim to such distribution shall be valid
after the expiration of the 3-year period.
After expiration of this period, the
Collective may apply the unclaimed
funds to offset any costs deductible
under 17 U.S.C. 114(g)(3). The foregoing
shall apply notwithstanding the
common law or statutes of any State.

Dated: July 12, 2013.
Suzanne M. Barnett,
Chief Copyright Royalty Judge.
[FR Doc. 2013-17243 Filed 7—-18-13; 8:45 am]
BILLING CODE 1410-72-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[EPA-R01-OAR-2013-0020; FRL-9834-7]

Approval and Promulgation of Air
Quality Implementation Plans;
Connecticut; Redesignation of
Connecticut Portion of the New York-
New Jersey-Connecticut
Nonattainment Area to Attainment of
the 1997 Annual and 2006 24-Hour
Standards for Fine Particulate Matter

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
the State of Connecticut’s June 22, 2012
request to redesignate the Connecticut
portion of the New York-N. New Jersey-
Long Island, NY-NJ-CT fine particle
(PM, 5) area (i.e., New Haven and
Fairfield Counties; herein called the
“Southwestern CT Area’” or “the Area”)
from nonattainment to attainment for
the 1997 annual National Ambient Air
Quality Standards (NAAQS or
standard), as well as for the 2006 24-
hour PM> s NAAQS. As part of these
proposed approvals, EPA proposes to
approve (1) a State Implementation Plan
(SIP) revision containing a 10-year
maintenance plan for the Area; (2) a
2007 base-year emissions inventory for
the Area; and (3) new motor vehicle
emissions budgets (MVEBs) for the years
2017 and 2025 that are contained in the
10-year PM, s maintenance plan for the
Area.

In addition, in the course of proposing
to approve Connecticut’s request to
redesignate the Southwestern CT Area,
EPA addresses a number of additional
issues, including the effects of two
decisions of the United States Court of
Appeals for the District of Columbia
(D.C. Circuit Court): (1) The Court’s
August 21, 2012 decision to vacate and
remand to EPA the Cross-State Air
Pollution Control Rule (CSAPR), and (2)
the Court’s January 4, 2013 decision to
remand to EPA two final rules
implementing the 1997 PM, 5 standard.

This action is being taken in
accordance with the Clean Air Act
(CAA).

DATES: Written comments must be
received on or before August 19, 2013.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R01-OAR-2013-0020 by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: arnold.anne@epa.gov

3. Fax: (617) 918—0047.

4. Mail: “Docket Identification
Number EPA-R01-OAR-2013-0020,”
Anne Arnold, U.S. Environmental
Protection Agency, EPA New England
Regional Office, 5 Post Office Square,
Suite 100 (mail code: OEP05-2), Boston,
MA 02109-3912.

5. Hand Delivery or Courier. Deliver
your comments to: Anne Arnold,
Manager, Air Quality Planning Unit,
Office of Ecosystem Protection, U.S.
Environmental Protection Agency, EPA
New England Regional Office, 5 Post
Office Square, Suite 100, Boston, MA
02109-3912. Such deliveries are only
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accepted during the Regional Office’s
normal hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding legal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R01-OAR-2013-
0020. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or email,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at Air Quality Planning
Unit, Office of Ecosystem Protection,
U.S. Environmental Protection Agency,
EPA New England Regional Office,
Office of Ecosystem Protection, Air
Quality Planning Unit, 5 Post Office
Square—Suite 100, Boston, MA. EPA

requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding legal holidays.

FOR FURTHER INFORMATION CONTACT:
Alison C. Simcox, Air Quality Planning
Unit, U.S. Environmental Protection
Agency, EPA New England Regional
Office, Office of Ecosystem Protection,
Air Quality Planning Unit, 5 Post Office
Square—Suite 100, (Mail code OEP05—
2), Boston, MA 02109—3912, telephone
number (617) 918-1684, fax number
(617) 918-0684, email
simcox.alison@epa.gov.

In addition to the publicly available
docket materials available for inspection
electronically in the Federal Docket
Management System at
www.regulations.gov, and the hard copy
available at the Regional Office, which
are identified in the ADDRESSES section
of this Federal Register, copies of the
state submittal are also available for
public inspection during normal
business hours, by appointment at the
State Air Agency: Bureau of Air
Management, Department of Energy and
Environmental Protection, State Office
Building, 79 Elm Street, Hartford, CT
06106-1630.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever

“we,” “us,” or “our” is used, we mean
EPA.

Table of Contents

I. What should I consider as I prepare my
comments for EPA?
II. What is the background for the proposal?

A. General Background

B. Effect of the August 21, 2012 D.C.
Circuit Decision Regarding EPA’s CSAPR

C. Effect of the January 4, 2013 D.C. Circuit

Decision Regarding PM; s

Implementation Under Subpart 4
Background

Proposal on This Issue

. Applicable Requirements for Purposes of
Evaluating the Redesignation Request

b. Subpart 4 Requirements and
Connecticut’s Redesignation Request

c. Subpart 4 and Control of PM, 5
Precursors

d. Maintenance Plan and Evaluation of
Precursors

III. What are the criteria for redesignation to
attainment?

IV. What is EPA’s analysis of the State’s
request?

A. Has the Southwestern CT Area attained
the 1997 PM, s NAAQS?

B. Has the Southwestern CT Area attained
the 2006 PM, s NAAQS?

C. Has the State of Connecticut met all
applicable requirements of Section 110
and Part D and does the Southwestern
CT Area have a fully approved SIP under

N =

Section 110(k) of the CAA for purposes
of redesignation to attainment?
1. Section 110 and General SIP
Requirements

2. Part D SIP Requirements

3. Does the Southwestern CT Area have a
fully approved applicable SIP under
Section 110(k) of the CAA?

D. Are the air quality improvements in the
Southwestern CT Area due to permanent
and enforceable reductions in emissions?

. Federal Measures Implemented

SIP-Approved State Measures

. Does the Southwestern CT Area have a
fully approved maintenance plan
pursuant to Section 175a of the CAA?

1. Maintenance Plan Requirements
2. EPA’s Analysis of the Southwestern CT
Area Maintenance Plan
a. Attainment Emissions Inventory
b. Maintenance Demonstration
c. Monitoring Network
d. Verification of Continued Attainment
e. The Maintenance Plan’s Contingency
Measures
V. MVEBs
1. How are MVEBs developed and what are
the MVEBs for the Southwestern CT
Area?
2. What are safety margins?
VI. Proposed Actions
VII. Statutory and Executive Order Reviews

SIS

I. What should I consider as I prepare
my comments for EPA?

When submitting comments,
remember to:

1. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date, and page number).

2. Follow directions—EPA may ask
you to respond to specific questions or
organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

3. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

4. Describe any assumptions and
provide any technical information and/
or data that you used.

5. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

6. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

7. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

8. Make sure to submit your
comments by the comment period
deadline identified.

II. What is the background for the
proposal?
A. General Background

On June 22, 2012, the Connecticut
Department of Energy and
Environmental Protection (CT DEEP)
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submitted a request to EPA to
redesignate the Connecticut portion of
the New York-N. New Jersey-Long
Island, NY-NJ-CT fine particle (PM, s)
area (the Southwestern CT Area
comprising New Haven and Fairfield
Counties) to attainment for the 1997
annual and 2006 24-hour PM, s NAAQS,
and for EPA approval of the state
implementation plan (SIP) revision
containing an emissions inventory and
a maintenance plan for the area.

Fine particulate pollution is emitted
directly from a source (primary PM s) or
is formed secondarily through chemical
reactions in the atmosphere involving
precursor pollutants (nitrogen oxides
(NOx), sulfur dioxides (SO,), volatile
organic compounds (VOC), and
ammonia (NH3)) emitted from a variety
of sources. For example, sulfates are
formed from SO, emissions from power
plants and industrial facilities. Nitrates
are formed from combustion emissions
of NOx from power plants, mobile
sources, and other combustion sources.

The CAA establishes a process for air-
quality management through the
NAAQS. The first air quality standards
for PM, s were promulgated on July 18,
1997 (62 FR 38652). EPA promulgated
an annual standard at a level of 15
micrograms per cubic meter (ug/m3) of
ambient air, based on a three-year
average of the annual mean PM, s
concentrations at each monitoring site.
In the same rulemaking, EPA
promulgated a 24-hour PM; s standard
of 65 pg/ms3, based on a three-year
average of the annual 98th percentile of
24-hour concentrations at each
monitoring site.

On January 5, 2005 (70 FR 944), EPA
designated the New York-N. New Jersey-
Long Island, NY-NJ-CT area (also
referred to as the New York
Metropolitan Area), which includes the
Southwestern CT Area, as
nonattainment for the 1997 PM 5
NAAQS. See 70 FR 944 for a listing of
all counties included in the tri-state
nonattainment area.

On October 17, 2006 (71 FR 61144),
EPA issued the 2006 PM, s NAAQS. The
2006 NAAQS retained the annual PM, s
standard at 15 ug/ms3, but revised the 24-
hour standard to 35 pug/m3, based on a
three-year average of the annual 98th
percentile of the 24-hour PM; 5
concentrations. However, petitioners
challenged EPA’s decision to retain the
annual standard (but did not challenge
the 2006 24-hour PM, s standard). On
February 24, 2009, the U.S. Court of
Appeals for the D.C. Circuit remanded
the annual PM; s standard to the Agency
for reconsideration. See American Farm
Bureau Federation and National Pork

Producers Council, et al. v. EPA, 559
F.3d 512 (D.C. Cir. 2009).

On November 13, 2009 (74 FR 58688),
EPA published designations for the 24-
hour standard established in 2006,
designating the same New York
Metropolitan Area (including the
Southwestern CT Area) as
nonattainment for this standard. In the
November 2009 action, EPA clarified
the designations for the NAAQS
promulgated in 1997, stating that the
New York Metropolitan Area remained
designated nonattainment for the 1997
annual PM, s NAAQS, but was
designated attainment for the 1997 24-
hour NAAQS. Therefore, today’s action
does not address attainment of the 1997
24-hour PM. s NAAQS.

Today’s action also does not address
attainment of the remanded 2006 annual
standard. However, given that the 1997
and 2006 annual standards are
essentially identical, attainment of the
1997 annual standard would also
indicate attainment of the remanded
2006 annual standard. Therefore,
today’s action addresses attainment of
the 1997 annual standard and the 2006
24-hour standard.

On November 15, 2010, EPA
determined that the entire New York
Metropolitan Area had attained the 1997
annual PM, 5 standard (75 FR 69589).
This determination of attainment was
based upon complete, quality-assured
and certified ambient air-quality data for
the 2007—-2009 monitoring period.
Subsequently, on December 31, 2012,
EPA determined that the entire New
York Metropolitan Area had also
attained the 2006 24-hour PM, s
standard (77 FR 76867). This
determination of attainment was based
upon complete, quality-assured and
certified ambient air-quality data for the
2007-2009, 2008-2010, and 2009-2011
monitoring periods. In addition, PM; s
monitoring data for 2012 indicate
continued attainment of both standards.
These determinations of attainment
suspended the requirements for
Connecticut to submit an attainment
demonstration, associated reasonably
available control measures, reasonable
further progress (RFP), contingency
measures, and other planning SIPs
related to attainment of the 1997 annual
or 2006 24-hour PM, s NAAQS for as
long as the Southwestern CT Area
continues to attain these standards.

The CT DEEP redesignation request
includes a maintenance plan designed
to ensure continued compliance with
both the 1997 annual and 2006 24-hour
PM, s standards through the year 2025.
On December 14, 2012, EPA issued a
new annual standard of 12 ug/ms3.

Today’s action does not address the
2012 standard.

B. Effect of the August 21, 2012 D.C.
Circuit Decision Regarding EPA’s
CSAPR

On May 12, 2005, EPA published the
Clean Air Interstate Rule (CAIR), which
requires significant reductions in
emissions of SO, and NOx from electric
generating units (EGUs) to limit the
interstate transport of these pollutants
and the ozone and fine particulate
matter they form in the atmosphere. See
76 FR 70093. The D.C. Circuit Court
initially vacated CAIR, North Carolina
v. EPA, 531 F.3d 896 (D.C. Cir. 2008),
but ultimately remanded that rule to
EPA without vacatur to preserve the
environmental benefits provided by
CAIR, North Carolina v. EPA, 550 F.3d
1176, 1178 (D.C. Cir. 2008).

The Cross State Air Pollution Rule
(CSAPR) included regulatory changes to
sunset (i.e., discontinue) CAIR and the
CAIR Federal Implementation Plans
(FIPs) for control periods in 2012 and
beyond. See 76 FR 48322. On December
30, 2011, the D.C. Circuit issued an
order addressing the status of CSAPR
and CAIR in response to motions filed
by numerous parties seeking a stay of
CSAPR pending judicial review. In that
order, the Court stayed CSAPR pending
resolution of the petitions for review of
that rule in EME Homer City Generation,
L.P.v. EPA (No. 11-1302 and
consolidated cases). The Court also
indicated that EPA was expected to
continue to administer CAIR in the
interim until judicial review of CSAPR
was completed.

On August 21, 2012, the D.C. Circuit
issued EME Homer City Generation, L.P.
v. EPA, 696 F.3d 7 (D.C. Cir. 2012),
which vacated and remanded CSAPR
and ordered EPA to continue
administering CAIR “pending . . .
development of a valid replacement.”
EME Homer City at 38. The D.C. Circuit
denied all petitions for rehearing on
January 24, 2013. On March 29, 2013,
the U.S. Solicitor General petitioned the
Supreme Court to review the D.C.
Circuit Court’s decision on CSAPR. On
June 24, 2013, the Supreme Court
granted the petition to review the
decision. The Supreme Court’s decision
to review the case does not alter the
current status of CAIR or CSAPR.

Connecticut’s submittal and EPA
modeling demonstrate that attainment
of the 1997 annual and 2006 24-hour
PM, 5 standards will be maintained with
or without the implementation of CAIR
or CSAPR. To the extent that attainment
is due to emission reductions associated
with CAIR, EPA is here determining that
those reductions are sufficiently
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permanent and enforceable for purposes
of CAA sections 107(d)(3)(E)(iii) and
175A.

As directed by the D.C. Circuit, CAIR
remains in place and enforceable until
EPA promulgates a valid replacement
rule to substitute for CAIR.
Connecticut’s SIP revision lists CAIR as
a control measure (Regulations of
Connecticut State Agencies (RCSA)
section 22a-174-22c) that was adopted
by the State in September 2007 with an
effective date of May 1, 2009. CAIR was,
thus, in place and achieving emission
reductions when the New York
Metropolitan Area began monitoring
attainment of the 1997 annual PM, s
standard during the 2007-2009 period,
and of the 2006 24-hour PM, 5 standards
during the same period. The quality-
assured, certified monitoring data
continues to show the area in
attainment with the 1997 and 2006
PM; s standards through 2012.

In addition, modeling conducted by
EPA during the CSAPR rulemaking
process also demonstrates that the
Southwestern CT Area will have PM; 5
levels below the 1997 annual and 2006
24-hour PM; 5 standards in both 2012
and 2014 without taking into account
emissions reductions from CAIR or
CSAPR. See “Air Quality Modeling
Final Rule Technical Support
Document”, App. B, B-18, B-19. This
modeling is available in the docket for
this proposed redesignation action.

In sum, neither the current status of
CAIR nor the current status of CSAPR
affects any of the criteria for proposed
approval of this redesignation request
for the Southwestern CT Area.

C. Effect of the January 4, 2013 D.C.
Circuit Decision Regarding PM, s
Implementation Under Subpart 4

1. Background

As discussed above, on January 4,
2013, in Natural Resources Defense
Council v. EPA, the D.C. Circuit
remanded to EPA the “Final Clean Air
Fine Particle Implementation Rule” (72
FR 20586, April 25, 2007) and the
“Implementation of the New Source
Review (NSR) Program for Particulate
Matter Less than 2.5 Micrometers
(PM,5)” final rule (73 FR 28321, May
16, 2008) (collectively, “1997 PM, s
Implementation Rule”). 706 F.3d 428
(D.C. Cir. 2013). The Court found that
EPA erred in implementing the 1997
PM, s NAAQS pursuant to the general
implementation provisions of subpart 1
of Part D of Title I of the CAA, rather
than the particulate-matter-specific
provisions of subpart 4 of Part D of Title
I. Although the Court’s ruling did not
directly address the 2006 PM 5

standard, EPA is taking into account the
Court’s position on subpart 4 and the
1997 PM, s standard in evaluating
redesignations for the 2006 standard.

2. Proposal on This Issue

EPA is proposing to determine that
the Court’s January 4, 2013 decision
does not prevent EPA from
redesignating the Southwestern CT Area
to attainment. Even in light of the
Court’s decision, redesignation for this
area is appropriate under the CAA and
EPA’s longstanding interpretations of
the CAA’s provisions regarding
redesignation. EPA first explains its
longstanding interpretation that
requirements that are imposed, or that
become due, after a complete
redesignation request is submitted for
an area that is attaining the standard, are
not applicable for purposes of
evaluating a redesignation request.
Second, EPA then shows that, even if
EPA applies the subpart 4 requirements
to Connecticut’s redesignation request
and disregards the provisions of its 1997
PM, s implementation rule recently
remanded by the Court, the state’s
request for redesignation of this area
still qualifies for approval. EPA’s
discussion takes into account the effect
of the Court’s ruling on the area’s
maintenance plan, which EPA views as
approvable when subpart 4
requirements are considered.

a. Applicable Requirements for
Purposes of Evaluating the
Redesignation Request

With respect to the 1997 PM, 5
Implementation Rule, the Court’s
January 4, 2013 ruling rejected EPA’s
reasons for implementing the PM, s
NAAQS solely in accordance with the
provisions of subpart 1, and remanded
that matter to EPA, so that it could
address implementation of the 1997
PM, s NAAQS under subpart 4 of Part D
of the CAA, in addition to subpart 1. For
the purposes of evaluating Connecticut’s
redesignation request for the
Southwestern CT Area, to the extent
that implementation under subpart 4
would impose additional requirements
for areas designated nonattainment, EPA
believes that those requirements are not
“applicable” for the purposes of CAA
section 107(d)(3)(E), and, thus, EPA is
not required to consider subpart 4
requirements with respect to this
redesignation request. Under its
longstanding interpretation of the CAA,
EPA has interpreted section 107(d)(3)(E)
to mean, as a threshold matter, that the
part D provisions which are
“applicable” and which must be
approved in order for EPA to
redesignate an area include only those

which came due prior to a state’s
submittal of a complete redesignation
request. See “‘Procedures for Processing
Requests to Redesignate Areas to
Attainment,” Memorandum from John
Calcagni, Director, Air Quality
Management Division, September 4,
1992 (Calcagni memorandum). See also
“State Implementation Plan (SIP)
Requirements for Areas Submitting
Requests for Redesignation to
Attainment of the Ozone and Carbon
Monoxide (CO) National Ambient Air
Quality Standards (NAAQS) on or after
November 15, 1992,” Memorandum
from Michael Shapiro, Acting Assistant
Administrator, Air and Radiation,
September 17, 1993 (Shapiro
memorandum); Final Redesignation of
Detroit-Ann Arbor, (60 FR 12459,
12465—66, March 7, 1995); Final
Redesignation of St. Louis, Missouri, (68
FR 25418, 25424-27, May 12, 2003);
Sierra Club v. EPA, 375 F.3d 537, 541
(7th Cir. 2004) (upholding EPA’s
redesignation rulemaking applying this
interpretation and expressly rejecting
Sierra Club’s view that the meaning of
“applicable” under the statute is
“whatever should have been in the plan
at the time of attainment rather than
whatever actually was in the plan and
already implemented or due at the time
of attainment”’). In this case, at the time
that Connecticut submitted its
redesignation request, requirements
under subpart 4 were not due.

EPA’s view that, for purposes of
evaluating the Southwestern CT Area
redesignation, the subpart 4
requirements were not due at the time
the State submitted the redesignation
request is in keeping with the EPA’s
interpretation of subpart 2 requirements
for subpart 1 ozone areas redesignated
subsequent to the D.C. Circuit’s decision
in South Coast Air Quality Mgmt. Dist.
v. EPA, 472 F.3d 882 (D.C. Cir. 20086).
In South Coast, the Court found that
EPA was not permitted to implement
the 1997 8-hour ozone standard solely
under subpart 1, and held that EPA was
required under the statute to implement
the standard under the ozone-specific
requirements of subpart 2 as well.
Subsequent to the South Coast decision,
in evaluating and acting upon
redesignation requests for the 1997 8-
hour ozone standard that were
submitted to EPA for areas under
subpart 1, EPA applied its longstanding
interpretation of the CAA that
“applicable requirements,” for purposes

1 Applicable requirements of the CAA that come
due subsequent to the area’s submittal of a complete
redesignation request remain applicable until a
redesignation is approved, but are not required as
a prerequisite to redesignation. Section 175A(c) of
the CAA.
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of evaluating a redesignation, are those
that had been due at the time the
redesignation request was submitted.
See, e.g., Proposed Redesignation of
Manitowoc County and Door County
Nonattainment Areas (75 FR 22047,
22050, April 27, 2010). In those actions,
EPA therefore did not consider subpart
2 requirements to be “applicable” for
the purposes of evaluating whether the
area should be redesignated under
section 107(d)(3)(E).

EPA’s interpretation derives from the
provisions of CAA Section 107(d)(3).
Section 107(d)(3)(E)(v) states that, for an
area to be redesignated, a state must
meet “all requirements ‘applicable’ to
the area under section 110 and part D.”
Section 107(d)(3)(E)(ii) provides that the
EPA must have fully approved the
“applicable” SIP for the area seeking
redesignation. These two sections read
together support EPA’s interpretation of
“applicable” as only those requirements
that came due prior to submission of a
complete redesignation request. First,
holding states to an ongoing obligation
to adopt new CAA requirements that
arose after the state submitted its
redesignation request, in order to be
redesignated, would make it
problematic or impossible for EPA to act
on redesignation requests in accordance
with the 18-month deadline Congress
set for EPA action in section
107(d)(3)(D). If ““applicable
requirements”” were interpreted to be a
continuing flow of requirements with no
reasonable limitation, states, after
submitting a redesignation request,
would be forced continuously to make
additional SIP submissions that in turn
would require EPA to undertake further
notice-and-comment rulemaking actions
to act on those submissions. This would
create a regime of unceasing rulemaking
that would delay action on the
redesignation request beyond the 18-
month timeframe provided by the Act
for this purpose.

Second, a fundamental premise for
redesignating a nonattainment area to
attainment is that the area has attained
the relevant NAAQS due to emission
reductions from existing controls. Thus,
an area for which a redesignation
request has been submitted would have
already attained the NAAQS as a result
of satisfying statutory requirements that
came due prior to the submission of the
request. Absent a showing that
unadopted and unimplemented
requirements are necessary for future
maintenance, it is reasonable to view
the requirements applicable for
purposes of evaluating the redesignation
request as including only those SIP
requirements that have already come
due. These are the requirements that led

to attainment of the NAAQS. To require,
for redesignation approval, that a state
also satisfy additional SIP requirements
coming due after the state submits its
complete redesignation request, and
while EPA is reviewing it, would
compel the state to do more than is
necessary to attain the NAAQS, without
a showing that the additional
requirements are necessary for
maintenance.

In the context of this redesignation,
the timing and nature of the Court’s
January 4, 2013 decision in NRDC v.
EPA compound the consequences of
imposing requirements that come due
after the redesignation request is
submitted. The State submitted its
redesignation request on June 22, 2012,
but the Court did not issue its decision
remanding EPA’s 1997 PM, s
implementation rule concerning the
applicability of the provisions of
subpart 4 until January 2013.

To require the State’s fully-completed
and pending redesignation request for
the 2006 PM. 5 standard to comply now
with requirements of subpart 4 that the
Court announced only in its January,
2013 decision on the 1997 PM> 5
implementation rule, would be to give
retroactive effect to such requirements
when the State had no notice that it was
required to meet them. The D.C. Circuit
recognized the inequity of this type of
retroactive impact in Sierra Club v.
Whitman, 285 F.3d 63 (D.C. Cir. 2002),2
where it upheld the District Court’s
ruling refusing to make retroactive
EPA’s determination that the St. Louis
area did not meet its attainment
deadline. In that case, petitioners urged
the Court to make EPA’s nonattainment
determination effective as of the date
that the statute required, rather than the
later date on which EPA actually made
the determination. The Court rejected
this view, stating that applying it
“would likely impose large costs on
States, which would face fines and suits
for not implementing air pollution
prevention plans . . . even though they
were not on notice at the time.” Id. at
68. Similarly, it would be unreasonable
to penalize the State of Connecticut by
rejecting its redesignation request for an
area that is already attaining the 1997
and 2006 PM, 5 standards and that met
all applicable requirements known to be
in effect at the time of the request. For

2 Sierra Club v. Whitman was discussed and
distinguished in a recent D.C. Circuit decision that
addressed retroactivity in a quite different context,
where, unlike the situation here, EPA sought to give
its regulations retroactive effect. National
Petrochemical and Refiners Ass’'n v. EPA. 630 F.3d
145, 163 (D.C. Cir. 2010), rehearing denied 643 F.3d
958 (D.C. Cir. 2011), cert denied 132 S. Ct. 571
(2011).

EPA now to reject the redesignation
request solely because the state did not
expressly address subpart 4
requirements of which it had no notice,
would inflict the same unfairness
condemned by the Court in Sierra Club
v. Whitman.

b. Subpart 4 Requirements and
Connecticut’s Redesignation Request

Even if EPA were to take the view that
the Court’s January 4, 2013 decision
requires that, in the context of a pending
redesignation for the 1997 and 2006
PM, 5 standards, subpart 4 requirements
were due and in effect at the time the
State submitted its redesignation
request, EPA proposes to determine that
the Southwestern CT Area still qualifies
for redesignation to attainment. As
explained below, EPA believes that the
redesignation request for the
Southwestern CT Area, though not
expressed in terms of subpart 4
requirements, substantively meets the
requirements of that subpart for
purposes of redesignating the area to
attainment.

With respect to evaluating the
relevant substantive requirements of
subpart 4 for purposes of redesignating
the Southwestern CT Area, EPA notes
that subpart 4 incorporates components
of subpart 1 of part D, which contains
general air quality planning
requirements for areas designated as
nonattainment. See Section 172(c).
Subpart 4 itself contains specific
planning and scheduling requirements
for PM,o 3 nonattainment areas, and
under the Court’s January 4, 2013
decision in NRDC v. EPA, these same
statutory requirements also apply for
PM, s nonattainment areas. EPA has
longstanding general guidance that
interprets the 1990 amendments to the
CAA, making recommendations to states
for meeting the statutory requirements
for SIPs for nonattainment areas. See
“State Implementation Plans; General
Preamble for the Implementation of
Title I of the Clear Air Act Amendments
of 1990,” 57 FR 13498 (April 16, 1992)
(the “General Preamble”). In the General
Preamble, EPA discussed the
relationship of subpart 1 and subpart 4
SIP requirements, and pointed out that
subpart 1 requirements were to an
extent “‘subsumed by, or integrally
related to, the more specific PM—10
requirements.” 57 FR 13538 (April 16,
1992). The subpart 1 requirements
include, among other things, provisions
for attainment demonstrations,
reasonably available control measures
(RACM), reasonable further progress

3PM,o refers to particulates nominally 10
micrometers in diameter or smaller.
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(RFP), emissions inventories, and
contingency measures.

For the purposes of this redesignation,
in order to identify any additional
requirements which would apply under
subpart 4, we are considering the
Southwestern CT Area to be a
“moderate” PM, 5 nonattainment area.
Under section 188 of the CAA, all areas
designated nonattainment areas under
subpart 4 would initially be classified
by operation of law as “moderate”
nonattainment areas, and would remain
moderate nonattainment areas unless
and until EPA reclassifies the area as a
“serious” nonattainment area.
Accordingly, EPA believes that it is
appropriate to limit the evaluation of
the potential impact of subpart 4
requirements to those that would be
applicable to moderate nonattainment
areas. Sections 189(a) and (c) of subpart
4 apply to moderate nonattainment
areas and include the following: (1) An
approved permit program for
construction of new and modified major
stationary sources (section 189(a)(1)(A));
(2) an attainment demonstration (section
189(a)(1)(B)); (3) provisions for RACM
(section 189(a)(1)(C)); and (4)
quantitative milestones demonstrating
RFP toward attainment by the
applicable attainment date (section
189(c)).

The permit requirements of subpart 4,
as contained in section 189(a)(1)(A),
refer to and apply the subpart 1 permit
provisions requirements of sections 172
and 173 to PM;o, without adding to
them. Consequently, EPA believes that
section 189(a)(1)(A) does not itself
impose for redesignation purposes any
additional requirements for moderate
areas beyond those contained in subpart
1.4 In any event, in the context of
redesignation, EPA has long relied on
the interpretation that a fully approved
nonattainment new source review
program is not considered an applicable
requirement for redesignation, provided
the area can maintain the standard with
a prevention of significant deterioration
(PSD) program after redesignation. A
detailed rationale for this view is
described in a memorandum from Mary
Nichols, Assistant Administrator for Air
and Radiation, dated October 14, 1994,
entitled, “Part D New Source Review
Requirements for Areas Requesting
Redesignation to Attainment.” See also
rulemakings for Detroit, Michigan (60
FR 12467-12468, March 7, 1995);
Cleveland-Akron-Lorain, Ohio (61 FR
20458, 20469-20470, May 7, 1996);
Louisville, Kentucky (66 FR 53665,

4 The potential effect of section 189(e) on section
189(a)(1)(A) for purposes of evaluating this
redesignation is discussed below.

October 23, 2001); and Grand Rapids,
Michigan (61 FR 31834-31837, June 21,
1996).

With respect to the specific
attainment planning requirements under
subpart 4,> when EPA evaluates a
redesignation request under either
subpart 1 and/or 4, any area that is
attaining the PM, s standard is viewed
as having satisfied the attainment
planning requirements for these
subparts. For redesignations, EPA has
for many years interpreted attainment-
linked requirements as not applicable
for areas attaining the standard. In the
General Preamble, EPA stated that:

The requirements for RFP will not apply in
evaluating a request for redesignation to
attainment since, at a minimum, the air
quality data for the area must show that the
area has already attained. Showing that the
State will make RFP towards attainment will,
therefore, have no meaning at that point.

“General Preamble for the
Interpretation of Title I of the Clean Air
Act Amendments of 1990”’; (57 FR
13498, 13564, April 16, 1992).

The General Preamble also explained
that

[tlhe section 172(c)(9) requirements are
directed at ensuring RFP and attainment by
the applicable date. These requirements no
longer apply when an area has attained the
standard and is eligible for redesignation.
Furthermore, section 175A for maintenance
plans * * * provides specific requirements
for contingency measures that effectively
supersede the requirements of section
172(c)(9) for these areas.

Id.

EPA similarly stated in its 1992
Calcagni memorandum that, “The
requirements for reasonable further
progress and other measures needed for
attainment will not apply for
redesignations because they only have
meaning for areas not attaining the
standard.”

It is evident that even if we were to
consider the Court’s January 4, 2013
decision in NRDC v. EPA to mean that
attainment-related requirements specific
to subpart 4 should be imposed
retroactively ¢ and, thus, are now past
due, those requirements do not apply to
an area that is attaining the 1997 and
2006 PM; s standards, for the purpose of
evaluating a pending request to
redesignate the area to attainment. EPA
has consistently enunciated this
interpretation of applicable
requirements under section 107(d)(3)(E)

51.e., attainment demonstration, RFP, RACM,
milestone requirements, and contingency measures.

6 As EPA has explained above, we do not believe
that the Court’s January 4, 2013 decision should be
interpreted so as to impose these requirements on
the states retroactively. Sierra Club v. Whitman,
supra.

since the General Preamble was
published more than twenty years ago.
Courts have recognized the scope of
EPA’s authority to interpret “applicable
requirements” in the redesignation
context. See Sierra Club v. EPA, 375
F.3d 537 (7th Cir. 2004).

Moreover, even outside the context of
redesignations, EPA has viewed the
obligations to submit attainment-related
SIP planning requirements of subpart 4
as inapplicable for areas that EPA
determines are attaining the standard.
EPA’s prior “Clean Data Policy”
rulemakings for the PM;o NAAQS, also
governed by the requirements of subpart
4, explain EPA’s reasoning. They
describe the effects of a determination of
attainment on the attainment-related SIP
planning requirements of subpart 4. See
“Determination of Attainment for Coso
Junction Nonattainment Area,” (75 FR
27944, May 19, 2010). See also Coso
Junction proposed PM,, redesignation,
(75 FR 36023, 36027, June 24, 2010);
Proposed and Final Determinations of
Attainment for San Joaquin
Nonattainment Area (71 FR 40952,
40954-55, July 19, 2006; and 71 FR
63641, 63643—47 October 30, 2006). In
short, EPA in this context has also long
concluded that to require states to meet
superfluous SIP planning requirements
is not necessary and not required by the
CAA, so long as those areas continue to
attain the relevant NAAQS.

Elsewhere in this notice, EPA
proposes to determine that the
Southwestern CT Area has attained the
1997 and 2006 PM s standards. Under
its longstanding interpretation, EPA is
proposing to determine here that the
area meets the attainment-related plan
requirements of subparts 1 and 4.

Thus, EPA is proposing to conclude
that the requirements to submit an
attainment demonstration under
189(a)(1)(B), a RACM determination
under section 172(c)(1) and section
189(a)(1)(c), a RFP demonstration under
189(c)(1), and contingency measure
requirements under section 172(c)(9) are
satisfied for purposes of evaluating the
redesignation request.

c. Subpart 4 and Control of PM, 5
Precursors

The D.C. Circuit in NRDC v. EPA
remanded to EPA the two rules at issue
in the case with instructions to EPA to
re-promulgate them consistent with the
requirements of subpart 4. EPA in this
section addresses the Court’s opinion
with respect to PM, s precursors. While
past implementation of subpart 4 for
PM, has allowed for control of PM;q
precursors such as NOx from major
stationary, mobile, and area sources in
order to attain the standard as
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expeditiously as practicable, CAA
section 189(e) specifically provides that
control requirements for major
stationary sources of direct PM;o shall
also apply to PM, precursors from
those sources, except where EPA
determines that major stationary sources
of such precursors “do not contribute
significantly to PM,o levels which
exceed the standard in the area.”

EPA’s 1997 PM, s implementation
rule, remanded by the D.C. Circuit,
contained rebuttable presumptions
concerning certain PM- s precursors
applicable to attainment plans and
control measures related to those plans.
Specifically, in 40 CFR 51.1002, EPA
provided, among other things, that a
state was “‘not required to address VOC
[and ammonia] as. . . PM, 5 attainment
plan precursor[s] and to evaluate
sources of VOC [and ammonia]
emissions in the State for control
measures.” EPA intended these to be
rebuttable presumptions. EPA
established these presumptions at the
time because of uncertainties regarding
the emission inventories for these
pollutants and the effectiveness of
specific control measures in various
regions of the country in reducing PM, s
concentrations. EPA also left open the
possibility for such regulation of VOC
and ammonia in specific areas where
that was necessary.

The Court in its January 4, 2013
decision made reference to both section
189(e) and 40 CFR 51.1002, and stated
that, “In light of our disposition, we
need not address the petitioners’
challenge to the presumptions in [40
CFR 51.1002] that volatile organic
compounds and ammonia are not PM 5
precursors, as subpart 4 expressly
governs precursor presumptions.”
NRDCv. EPA, at 27, n.10.

Elsewhere in the Court’s opinion,
however, the Court observed:

Ammonia is a precursor to fine particulate
matter, making it a precursor to both PM: 5
and PM,o. For a PM,( nonattainment area
governed by subpart 4, a precursor is
presumptively regulated. See 42 U.S.C.

§ 7513a(e) [section 189(e)].

Id. at 21, n.7. For a number of reasons,
EPA believes that its proposed
redesignation of the Southwestern CT
Area is consistent with the Court’s
decision on this aspect of subpart 4.
First, while the Court, citing section
189(e), stated that “for a PM; area
governed by subpart 4, a precursor is
‘presumptively regulated,”” the Court
expressly declined to decide the specific
challenge to EPA’s 1997 PM, 5
implementation rule provisions
regarding ammonia and VOC as
precursors. The Court had no occasion

to reach whether and how it was
substantively necessary to regulate any
specific precursor in a particular PM; s
nonattainment area, and did not address
what might be necessary for purposes of
acting upon a redesignation request.

However, even if EPA takes the view
that the requirements of subpart 4 were
deemed applicable at the time the state
submitted the redesignation request,
and disregards the implementation
rule’s rebuttable presumptions regarding
ammonia and VOC as PM, 5 precursors
(and any similar provisions reflected in
the guidance for the 2006 PM, s
standard), the regulatory consequence
would be to consider the need for
regulation of all precursors from any
sources in the area to demonstrate
attainment and to apply the section
189(e) provisions to major stationary
sources of precursors. In the case of the
Southwestern CT Area, EPA believes
that doing so is consistent with
proposing redesignation of the area for
the 1997 and 2006 PMs s standards. The
Southwestern CT Area has attained the
standard without any specific additional
controls of VOC and ammonia
emissions from any sources in the area.

Precursors in subpart 4 are
specifically regulated under the
provisions of section 189(e), which
requires, with important exceptions,
control requirements for major
stationary sources of PM;, precursors.”
Under subpart 1 and EPA’s prior
implementation rule, all major
stationary sources of PM, s precursors
were subject to regulation, with the
exception of ammonia and VOC. Thus,
we must address here whether
additional controls of ammonia and
VOC from major stationary sources are
required under section 189(e) of subpart
4 in order to redesignate the area for the
1997 PM, s standard. As explained
below, we do not believe that any
additional controls of ammonia and
VOC are required in the context of this
redesignation.

In the General Preamble, EPA
discusses its approach to implementing
section 189(e). See 57 FR 13538-13542.
With regard to precursor regulation
under section 189(e), the General
Preamble explicitly stated that control
of VOCs under other Act requirements
may suffice to relieve a state from the
need to adopt precursor controls under
section 189(e). 57 FR 13542. In this
proposal, EPA proposes to determine

7 Under either subpart 1 or subpart 4, for
purposes of demonstrating attainment as
expeditiously as practicable, a state is required to
evaluate all economically and technologically
feasible control measures for direct PM emissions
and precursor emissions, and adopt those measures
that are deemed reasonably available.

that the SIP has met the provisions of
section 189(e) with respect to ammonia
and VOCs as precursors. This proposed
determination is based on our findings
that (1) the Southwestern CT Area
contains no major stationary sources of
ammonia, and (2) existing major
stationary sources of VOC are
adequately controlled under other
provisions of the CAA regulating the
ozone NAAQS.8 In the alternative, EPA
proposes to determine that, under the
express exception provisions of section
189(e), and in the context of the
redesignation of the area, which is
attaining the 1997 and 2006 PM, s
standards, at present ammonia and VOC
precursors from major stationary
sources do not contribute significantly
to levels exceeding the 1997 and 2006
PM, 5 standards in the Southwestern CT
Area.

EPA notes that its 1997 PM> 5
implementation rule provisions in 40
CFR 51.1002 were not directed at
evaluation of PM, s precursors in the
context of redesignation, but at SIP
plans and control measures required to
bring a nonattainment area into
attainment of the 1997 PM, s NAAQS.
By contrast, redesignation to attainment
primarily requires the area to have
already attained due to permanent and
enforceable emission reductions, and to
demonstrate that controls in place can
continue to maintain the standard.
Thus, even if we regard the Court’s
January 4, 2013 decision as calling for
“presumptive regulation” of ammonia
and VOC for PM, 5 under the attainment
planning provisions of subpart 4, those
provisions in and of themselves do not
require additional controls of these
precursors for an area that already
qualifies for redesignation. Nor does
EPA believe that requiring Connecticut
to address precursors differently than
they have already would result in a
substantively different outcome.

Although, as EPA has emphasized, its
consideration here of precursor
requirements under subpart 4 is in the
context of a redesignation to attainment,
EPA’s existing interpretation of subpart
4 requirements with respect to
precursors in attainment plans for PM,q
contemplates that states may develop
attainment plans that regulate only
those precursors that are necessary for
purposes of attainment in the area in
question, i.e., states may determine that
only certain precursors need be
regulated for attainment and control

8 The Southwestern CT area has reduced VOC
emissions through the implementation of various
control programs including VOC Reasonably
Available Control Technology regulations and
various on-road and non-road motor vehicle control
programs.
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purposes.? Courts have upheld this
approach to the requirements of subpart
4 for PM;(.19 EPA believes that
application of this approach to PM s
precursors under subpart 4 is
reasonable. Because the Southwestern
CT Area has already attained the 1997
and 2006 PM, s NAAQS with its current
approach to regulation of PM, s
precursors, EPA believes that it is
reasonable to conclude in the context of
this redesignation that there is no need
to revisit the attainment control strategy
with respect to the treatment of
precursors. Even if the Court’s decision
is construed to impose an obligation, in
evaluating this redesignation request, to
consider additional precursors under
subpart 4, it would not affect EPA’s
approval here of Connecticut’s request
for redesignation of the Southwestern
CT Area. In the context of a
redesignation, the area has shown that
it has attained the standard. Moreover,
the state has shown and EPA is
proposing to determine that attainment
in this area is due to permanent and
enforceable emissions reductions on all
precursors necessary to provide for
continued attainment. It follows
logically that no further control of
additional precursors is necessary.
Accordingly, EPA does not view the
January 4, 2013 decision of the Court as
precluding redesignation of the
Southwestern CT Area to attainment for
the 1997 annual and 2006 24-hour PM; s
NAAQS at this time.

In sum, even if Connecticut were
required to address precursors for the
Southwestern CT Area under subpart 4
rather than under subpart 1, as
interpreted in EPA’s remanded PM, 5
implementation rule, EPA would still
conclude that the area had met all
applicable requirements for purposes of
redesignation in accordance with
section 107(d)(3)(E)(ii) and (v).

d. Maintenance Plan and Evaluation of
Precursors

With regard to the redesignation of
Southwestern CT Area, in evaluating the
effect of the Court’s remand of EPA’s
implementation rule, which included
presumptions against consideration of
VOC and ammonia as PM; s precursors,
EPA in this proposal is also considering
the impact of the decision on the

9 See, e.g., “Approval and Promulgation of
Implementation Plans for California—San Joaquin
Valley PM—10 Nonattainment Area; Serious Area
Plan for Nonattainment of the 24-Hour and Annual
PM-10 Standards,” 69 FR 30006 (May 26, 2004)
(approving a PM attainment plan that impose
controls on direct PM,o and NOx emissions and did
not impose controls on SO,, VOC, or ammonia
emissions).

10 See, e.g., Assoc. of Irritated Residents v. EPA
et al., 423 F.3d 989 (9th Cir. 2005).

maintenance plan required under
sections 175A and 107(d)(3)(E)@iv). To
begin with, EPA notes that the area has
attained the 1997 annual and 2006 24-
hour PM> 5 standards and that the state
has shown that attainment of those
standards is due to permanent and
enforceable emission reductions.

EPA proposes to determine that the
State’s maintenance plan shows
continued maintenance of the standards
by tracking the levels of the precursors
whose control brought about attainment
of the 1997 and 2006 PM, s standards in
the Southwestern CT Area. EPA,
therefore, believes that the only
additional consideration related to the
maintenance plan requirements that
results from the Court’s January 4, 2013
decision is that of assessing the
potential role of VOC and ammonia in
demonstrating continued maintenance
in this area. As explained below, based
upon documentation provided by the
State and supporting information, EPA
believes that the maintenance plan for
the Southwestern CT Area need not
include any additional emission
reductions of VOC or ammonia in order
to provide for continued maintenance of
the 1997 and 2006 PM, 5 standards.

ITII. What are the criteria for
redesignation to attainment?

The CAA sets forth the requirements
for redesignating a nonattainment area
to attainment. Specifically, section
107(d)(3)(E) of the CAA allows for
redesignation provided that: (1) EPA
determines that the area has attained the
applicable NAAQS; (2) EPA has fully
approved the applicable state
implementation plan for the area under
CAA section 110(k); (3) air-quality
improvements are due to permanent and
enforceable emission reductions; and (4)
EPA has fully approved a maintenance
plan for the area meeting the
requirements of CAA section 175A; and
(5) the state containing such area has
met all requirements applicable to the
area under CAA section 110 and part D.

EPA has provided guidance on
redesignation in the General Preamble
for the Implementation of Title I of the
CAA Amendments of 1990 (April 16,
1992, 57 FR 13498) (supplemented on
April 28, 1992, 57 FR 18070) and has
provided further guidance on processing
redesignation requests in the following
documents:

1. “Procedures for Processing Requests to
Redesignate Areas to Attainment,”
Memorandum from John Calcagni, Director,
Air Quality Management Division, September
4, 1992 (hereafter referred to as the “Calcagni
Memorandum”’);

2. ““State Implementation Plan (SIP)
Actions Submitted in Response to Clean Air

Act (CAA) Deadlines,” Memorandum from
John Calcagni, Director, Air Quality
Management Division, October 28, 1992; and

3. “Part D New Source Review (Part D
NSR) Requirements for Areas Requesting
Redesignation to Attainment,” Memorandum
from Mary D. Nichols, Assistant
Administrator for Air and Radiation, October
14, 1994.

IV. What is EPA’s analysis of the State’s
request?

EPA is proposing to determine that
the Southwestern CT Area has met all
applicable redesignation criteria under
CAA section 107(d)(3)(E). The basis for
EPA’s proposed approval of the
redesignation request is discussed
below.

A. Has the Southwestern CT Area
attained the 1997 PM, s NAAQS?

On November 15, 2010 (75 FR 69589),
EPA determined that the New York
Metropolitan Area, which includes the
Southwestern CT Area, attained the
1997 annual PM, s NAAQS. EPA
determines that an area has attained the
1997 annual PM, s NAAQS based on
three complete, consecutive calendar
years of quality-assured air quality data.
To attain the annual standard, the three-
year average of the annual mean PM, 5
concentrations for designated
monitoring sites in an area must not
exceed 15.0 ug/m3. The data must be
collected and quality-assured in
accordance with 40 CFR part 58, and
recorded in EPA’s Air Quality System
(AQS). The monitors generally should
have remained at the same location for
the duration of the monitoring period
required for demonstrating attainment.

Specifically, on November 15, 2010
(75 FR 69589), EPA determined that the
New York Metropolitan Area attained
the 1997 annual PM, s NAAQS based on
complete, quality-assured monitoring
data for 2007—2009, and that it had
attained this standard as of April 5,
2010, its applicable attainment date.
Further discussion of pertinent air
quality issues underlying this
determination was provided in the
notice of proposed rulemaking for EPA’s
determination of attainment for this
Area, published on August 2, 2010 (75
FR 45076).

In addition, as discussed below with
respect to the maintenance plan, the CT
DEEP has committed to continue to
operate an EPA-approved monitoring
network in the area as necessary to
demonstrate maintenance of the
NAAQS. Connecticut remains obligated
to continue to ensure the quality of
monitoring data in accordance with 40
CFR part 58, and to enter all data into
the AQS in accordance with Federal
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guidelines. In summary, the area has
attained the 1997 annual PM, s NAAQS.

B. Has the Southwestern CT Area
attained the 2006 PM, s NAAQS?

On December 31, 2012 (77 FR 76867),
EPA determined that the New York
Metropolitan Area, which includes the
Southwestern CT Area, attained the
2006 24-hour PM, s NAAQS. EPA
determines that an area has attained the
2006 24-hour PM, s NAAQS based on
three complete, consecutive calendar
years of quality-assured air quality data.
The 24-hour standard is met when the
98th percentile 24-hour concentration,
as determined in accordance with 40
CFR part 50, Appendix N, is less than
or equal to 35.0 ug/m3. The data must
be collected and quality-assured in
accordance with 40 CFR part 58, and
recorded in EPA’s AQS. The monitors
generally should have remained at the
same location for the duration of the
monitoring period required for
demonstrating attainment.

Specifically, on December 31, 2012
(77 FR 76867), EPA determined that the
New York Metropolitan Area attained
the 2006 24-hour PM, s NAAQS based
on complete, quality-assured monitoring
data for 2007-2009, 2008-2010, and
2009-2011, and that it had attained this
standard ahead of December 14, 2014,
its applicable attainment date. Further
discussion of pertinent air quality issues
underlying this determination was
provided in the notice of proposed
rulemaking for EPA’s determination of
attainment for this Area, published on
August 30, 2012 (77 FR 52626).

In addition, as discussed below with
respect to the maintenance plan, the CT
DEEP has committed to continue to
operate an EPA-approved monitoring
network in the area as necessary to
demonstrate maintenance of the
NAAQS. Connecticut remains obligated
to continue to ensure the quality of
monitoring data in accordance with 40
CFR part 58, and to enter all data into
the AQS in accordance with Federal
guidelines. In summary, the area has
attained the 2006 24-hour PM, 5
NAAQS.

C. Has the State of Connecticut met all
applicable requirements of Section 110
and Part D and does the Southwestern
CT Area have a fully approved SIP
under Section 110(k) of the CAA for
purposes of redesignation to
attainment?

EPA is proposing to determine that
the Southwestern CT Area has met all
SIP requirements applicable for
purposes of this redesignation under
section 110 of the CAA (General SIP
Requirements) and that, upon final

approval of the 2007 base-year
emissions inventory, as discussed below
in this proposed rulemaking, it will
have met all applicable SIP
requirements under part D of Title I of
the CAA, in accordance with CAA
section 107(d)(3)(E)(v). In addition, EPA
is proposing to find that all applicable
requirements of the Connecticut SIP for
purposes of redesignation have been
approved in accordance with CAA
section 107(d)(3)(E)(ii). In making these
proposed determinations, EPA
ascertained which SIP requirements are
applicable for purposes of redesignation
of this Area, and concluded that the
applicable portions of the SIP meeting
these requirements are fully approved
under section 110(k) of the CAA.

1. Section 110 and General SIP
Requirements

Section 110(a)(2) of Title I of the CAA
delineates the general requirements for
a SIP, which include enforceable
emissions limitations and other control
measures, means, or techniques,
provisions for the establishment and
operation of appropriate devices
necessary to collect data on ambient air
quality, and programs to enforce the
limitations. The general SIP elements
and requirements set forth in CAA
section 110(a)(2) include, but are not
limited to the following:

e Submittal of a SIP that has been
adopted by the state after reasonable
public notice and hearing;

¢ Provisions for establishment and
operation of appropriate procedures
needed to monitor ambient air quality;

¢ Implementation of a source permit
program; provisions for the
implementation of Part C requirements
(Prevention of Significant Deterioration
(PSD));

e Provisions for the implementation
of Part D requirements for New Source
Review (NSR) permit programs;

¢ Provisions for air pollution
modeling; and

e Provisions for public and local
agency participation in planning and
emission control rule development.

Section 110(a)(2)(D) of the CAA
requires that SIPs contain certain
measures to prevent sources in a state
from significantly contributing to air
quality problems in another state. To
implement this provision, EPA has
required certain states to establish
programs to address the interstate
transport of air pollutants in accordance
with the NOx SIP Call, October 27, 1998
(63 FR 57356), amendments to the NOx
SIP Call, May 14, 1999 (64 FR 26298)
and March 2, 2000 (65 FR 11222), and
CAIR, May 12, 2005 (70 FR 25162).
However, the CAA section 110(a)(2)(D)

requirements for a state are not linked
with a particular nonattainment area’s
designation and classification in that
state. EPA believes that the
requirements linked with a particular
nonattainment area’s designation and
classifications are the relevant measures
to evaluate in reviewing a redesignation
request. The transport SIP submittal
requirements, where applicable,
continue to apply to a state regardless of
the designation of any one particular
area in the state. Thus, EPA does not
believe that these requirements are
applicable requirements for purposes of
redesignation.

Further, we conclude the other
section 110 elements described above
that are not connected with
nonattainment plan submissions and
not linked with an area’s attainment
status are also not applicable
requirements for purposes of
redesignation. A state remains subject to
these requirements after an area is
redesignated to attainment. We
conclude that only the section 110 and
part D requirements that are linked with
a particular area’s designation are the
relevant measures which we may
consider in evaluating a redesignation
request. This approach is consistent
with EPA’s existing policy on
applicability of conformity and
oxygenated fuels requirements for
redesignation purposes, as well as with
section 184 ozone transport
requirements. See Reading,
Pennsylvania, proposed and final
rulemakings (61 FR 53174, October 10,
1996), (62 FR 24826, May 7, 1997);
Cleveland-Akron-Lorain, Ohio final
rulemaking (61 FR 20458, May 7, 1996);
and Tampa, Florida final rulemaking (60
FR 62748, December 7, 1995). See also
the discussion on this issue in the
Cincinnati, Ohio redesignation (65 FR at
37890, June 19, 2000) and in the
Pittsburgh, Pennsylvania redesignation
(66 FR at 53099, October 19, 2001).

We have reviewed Connecticut’s SIP
and have concluded that it meets the
general SIP requirements under section
110 of the CAA, to the extent they are
applicable for purposes of
redesignation. EPA has previously
approved provisions of the Connecticut
SIP addressing section 110 requirements
(including provisions addressing
particulate matter). On September 4,
2008 and September 18, 2009,
Connecticut made submittals for the
1997 annual and 2006 24-hour PM; 5
standards, respectively, addressing
“infrastructure SIP”’ elements required
by section 110(a)(2) of the CAA. EPA
approved or conditionally approved all
elements of Connecticut’s submittals on
October 16, 2012, at 77 FR 63228. The
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requirements of section 110(a)(2),
however, are statewide requirements
that are not linked to the PM, 5
nonattainment status of the
Southwestern CT Area. Therefore, EPA
believes that these SIP elements are not

applicable requirements for purposes of
review of the State’s PM, s redesignation place following redesignation (see Table
request.

EPA also has previously approved
PM. s and PMs s precursor control
measures that are permanent and

enforceable controls that will remain in

1).

TABLE 1—LIST OF CONNECTICUT CONTROL MEASURES FOR PM; s AND PM, s PRECURSORS

Name of control measure

Type of measure

Approval citation

Tier 2 Vehicle Standards and Gasoline Sulfur Standards

Heavy-Duty Diesel and Gasoline Highway Vehicle
Standards.

Motorcycle Exhaust Standards

Large Non-road Diesel Engine Standards

Non-road Spark-Ignition Engines and Recreational En-
gine Standards.

NOx SIP Call

CAIR

Control of Sulfur Compound Emissions 19-508-19

Control of SO, emissions from power plants and other
large stationary sources 22a—-174-19a.
Control of NOx Emissions 22a-174-22

Post-2002 NOx Budget Program 22a—-174-22b ..............

CAIR NOx Ozone Season Trading Program 22a—-174—
22c.

Control of Particulate Emissions 19-508-18 ..................

Emission Standards and On-Board Diagnostic Il Test
Requirements for Periodic Motor Vehicle Inspection
and Maintenance 22a-174-27.

Low Emission Vehicles 22a—174-36b

Municipal Waste Combustors 22a—174-38

Permit to Construct and Operate Stationary Sources

federal rule
federal rule

federal rule
federal rule ...
federal rule

federal rule

federal rule

SIP-approved state regula-
tion.

SIP-approved state regula-
tion.

SIP-approved state regula-
tion.

SIP-approved state regula-
tion.

SIP-approved state regula-
tion.

SIP-approved state regula-
tion.

SIP-approved state regula-
tion.

SIP-approved state regula-
tion.

SIP-approved state regula-
tion.

SIP-approved state regula-

Promulgated at 40 CFR part 86.
Promulgated at 40 CFR part 86.

Promulgated at 40 CFR part 86.

Promulgated at 40 CFR part 89.

Promulgated at 40 CFR part 90.

63 FR 57356 (10/27/1998).

70 FR 25162 (5/12/2005).

46 FR 56612 (11/18/1981).

Approval signed 4/26/2013, not yet published. See CT
Regional Haze SIP docket (EPA-R01-OAR-2009-
0919).

62 FR 52016 (10/06/1997).

65 FR 81743 (12/27/2000); superseded by CAIR (22a—
174-22¢).

73 FR 4105 (01/24/2008).

47 FR 41958 (09/23/1982).

73 FR 74019 (12/05/2008).

64 FR 44411 (08/16/1999).
66 FR 63311 (12/06/2001).

76 FR 26933 (05/10/2011).

22a—-174-3a.

tion.

2. Part D SIP Requirements

EPA has determined that, upon
approval of the base-year emissions
inventories discussed below, the
Connecticut SIP will meet the
applicable SIP requirements for the
Southwestern CT Area applicable for
purposes of redesignation under part D
of the CAA. Subpart 1 of part D, found
in sections 172—-176 of the CAA, sets
forth the basic nonattainment
requirements applicable to all
nonattainment areas.

Subpart 1 Section 172 Requirements

On November 15, 2010 (75 FR 69589)
and December 31, 2012 (77 FR 76867),
EPA made determinations that the New
York Metropolitan Area, including the
Southwestern CT Area, is attaining the
1997 annual and 2006 24-hour PM; s
NAAQS, respectively. These
determinations of attainment were
based on quality-assured and certified
air-quality data for the 2007-2009
monitoring period (1997 NAAQS) and
for the 2007-2009, 2008-2010, and

2009-2011 monitoring periods (2006
NAAQS) showing that the Southwestern
CT Area had attained the applicable
NAAQS. Monitoring data for 2012 are
also consistent with continued
attainment of the standards. Under
EPA’s Clean Data Policy and pursuant to
40 CFR 51.1004(c), upon determination
by EPA that an area designated
nonattainment of the PM, s NAAQS has
attained the standard, the requirement
for such an area to submit an attainment
demonstration and associated
reasonably achievable control
technology (RACT)/RACM, RFP,
contingency measures, and other
planning SIPs related to the attainment
of the PM, s NAAQS are suspended
until EPA determines that the area has
again violated the PM, s NAAQS, at
which time such plans are required to
be submitted.1* As a result of the

11 Nevertheless, CT DEEP did submit a SIP on
November 18, 2008, which included an attainment
demonstration for the 1997 annual PM, 5 standard
for the Southwestern CT Area. In its June 22, 2012
redesignation request, CT DEEP states that it will

determinations of attainment for the
Southwestern CT Area, the only
remaining requirement under CAA
section 172 to be considered is the
emissions inventory required under
CAA section 172(c)(3).

In this rulemaking action, EPA is
proposing to approve Connecticut’s
2007 base-year emissions inventory in
accordance with section 172(c)(3) of the
CAA. Final approval of the 2007 base-
year emissions inventory will satisfy the
emissions inventory requirement under
section 172(c)(3) of the CAA.

The General Preamble for
Implementation of Title I also discusses
the evaluation of these requirements in
the context of EPA’s consideration of a
redesignation request. The General
Preamble sets forth EPA’s view of
applicable requirements for purposes of
evaluating redesignation requests when
an area is attaining the standard. See

withdraw the attainment demonstration SIP,
effective one day after EPA signs the final rule
approving Connecticut’s redesignation request and
maintenance plans.
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General Preamble for Implementation of
Title I (57 FR 13498, April 16, 1992).
Because attainment of the 1997
annual and 2006 24-hour PM 5
standards has been reached for the
Southwestern CT Area, no additional
measures are needed to provide for
attainment, and CAA section 172(c)(1)
requirements for an attainment
demonstration and RACT/RACM are no
longer considered to be applicable for
purposes of redesignation as long as the
area continues to attain the standards
until redesignation. See 40 CFR
51.1004(c). The RFP requirement under
CAA section 172(c)(2) and contingency
measures requirement under CAA
section 172(c)(9) are similarly not
relevant for purposes of redesignation.
Section 172(c)(3) of the CAA requires
submission and approval of a
comprehensive, accurate and current
inventory of actual emissions. The
maintenance plan submitted by CT
DEEP includes a 2007 base-year
emissions inventory that meets this
requirement. The 2007 base-year
emissions inventory for the
Southwestern CT Area, compiled jointly
by CT DEEP and the Mid-Atlantic
Regional Air Management Association
(MARAMA), contains PM; s (including
condensables), and PM, s precursors,
SO, and NOx. MARAMA emissions
inventories also include the PM. 5
precursors ammonia (NHs) and volatile

organic compounds (VOC). See
Appendix C of Connecticut’s June 22,
2012 redesignation request. The
emissions inventories cover the general
source categories of EGU point sources,
non-EGU point sources (i.e., individual
industrial, commercial, and institutional
facilities), area sources (i.e., aggregated
small, non-permitted sources such as
small industrial/commercial facilities,
residential heating furnaces, and road
dust re-entrainment), on-road mobile
sources (i.e., cars, trucks, buses, and
other vehicles on public roadways), and
nonroad mobile sources (e.g., marine
vessels, airplanes, railroad locomotives,
forklifts, lawn and garden equipment,
portable generators (non-road MAR).
However, there is one exception to the
source category coverage mentioned
above. MARAMA'’s VOC and NH3
emission estimates did not include
estimates for the on-road mobile sector,
and so the emission values in Table 4
below represent values taken from
EPA’s regulatory impact analysis for the
PM NAAQS.

A summary of the inventory
development process is given below
under “EPA’s analysis of the
Southwestern CT Area maintenance
plan.” Connecticut provided detailed
descriptions of the derivation of
emission estimates in Appendices A-I
of their June 22, 2012 submittal.

Tables 2 and 3 show the 2007 base-
year emissions for PM, s and PM, s
precursors, SO, and NOx, which are the
principal PM, s precursors in the
Southwestern CT Area. Table 4 shows
the other PM, s precursors, ammonia
and VOC, for the entire state of
Connecticut. VOC emission levels in
Connecticut, including the
Southwestern CT Area, have historically
been well-controlled under SIP
requirements related to ozone and other
pollutants. Total ammonia emissions
throughout the state are very low,
estimated for 2007 to be 5,765 tons per
year. This amount of statewide
ammonia emissions is small compared
to the total amounts of SO, and NOx,
and even direct PM» s emissions from
sources within just the two-county
Southwestern CT Area. Moreover,
available information shows that no
precursor, including VOC and ammonia,
is expected to increase over the
maintenance period so as to interfere
with or undermine the State’s
maintenance demonstration, as further
discussed below under “EPA’s analysis
of the Southwestern CT Area
maintenance plan.” The proposed
approval of the 2007 base-year
emissions inventory in this rulemaking
action will, when finalized, meet the
requirements of CAA section 172(c)(3).

TABLE 2—NEW HAVEN COUNTY, CT: PM, s, SO, AND NOx EMISSIONS (TPY) FOR BASE-YEAR 2007 BY SOURCE SECTOR

Sector SO, NOx PM s

o] 101 (=1 1O ) ST P PRSPPI 822.7 639.6 88.1
Point (Non-EGU) . 55.6 822.7 40.4
AT i 3,707.7 2,936.1 1,900.3
Marine Vessels, Airplanes, RR Locomotives (MAR) ... 727.4 3,945.9 168.5
Nonroad (NMIM) ... 1741 3,688.1 2791
ONroAd (MOVES) ...ttt ettt b et e e s et sae et e saeeneesneeneene 91.8 11,502.7 389.6

1o €= USRS 5,5679.2 23,535.1 2,866.0

Note: Primary PM, s includes filterables and condensables.

TABLE 3—FAIRFIELD COUNTY, CT: PM,.s. SO, AND NOx EMISSIONS (TPY) FOR BASE-YEAR 2007 BY SOURCE SECTOR

Sector SOz NOX PM2‘5

POINE (EGU) <.ttt st b e et ae e st e e st e bt an e e 3,311.2 2,268.5 283.5
Point (Non-EGU) . 154.8 1,875.4 44.7
ATBA i 3,917.3 3,088.8 1,991.5
Marine Vessels, Airplanes, RR Locomotives (MAR) ... 353.4 3,034.2 119.9
Nonroad (NMIM) .......cociiiiiiiie e 215.8 4,648.1 403.0
ONroad (MOVES) ...t sre e 84.3 11,888.9 404.4

LI £ SRS U PRSP 8,036.7 26,804.0 3,247.0
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TABLE 4—CONNECTICUT: AMMONIA
AND VOC EMISSIONS (TPY) FOR
BASE-YEAR 2007 BY SOURCE SEC-
TOR.

Ammonia
Sector vVOC (NH5)
Point (EGU) .............. 143 0
Point (nonEGU) . 1,447 0
Area ...occceeeeeeeeeeieen 57,253 4,421
Non-road mobile ....... 20,721 16
Commercial Marine
Vessels .....ccocceeeen. 161 3
Airports ......cceceeeienne 509 0
Railroad Locomotives 73 1
On-road mobile ......... 28,967 1,324
Total .ceveeiieees 109,274 5,765

Section 172(c)(4) of the CAA requires
the identification and quantification of
allowable emissions for major new and
modified stationary sources in an area,
and CAA section 172(c)(5) requires new
source permits for the construction and
operation of new and modified major
stationary sources anywhere in the
nonattainment area. EPA has
determined that, since the PSD
requirements will apply after
redesignation, areas being redesignated
need not comply with the requirement
that a nonattainment NSR program be
approved prior to redesignation,
provided that the area demonstrates
maintenance of the NAAQS without
part D NSR. A more detailed rationale
for this view is described in a
memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation, dated October 14, 1994
entitled, “Part D New Source Review
Requirements for Areas Requesting
Redesignation to Attainment.”
Nevertheless, Connecticut currently has
an approved NSR program, established
in RCSA section 22a—174—2a with
amendments in 22a—174-3a. See 68 FR
9009 (February 27, 2003) and 76 FR
26933 (May 10, 2011). However,
Connecticut’s PSD program for the 1997
annual and 2006 24-hour PM, s NAAQS
will become effective in Southwestern
CT Area (i.e., New Haven and Fairfield
Counties) upon redesignation to
attainment.

Section 172(c)(6) of the CAA requires
the SIP to contain control measures
necessary to provide for attainment of
the NAAQS. Because attainment has
been reached for the Southwestern CT
Area, no additional measures are
needed to provide for attainment.

Section 172(c)(7) of the CAA requires
the SIP to meet the applicable
provisions of CAA section 110(a)(2). As
noted previously, we believe the
Connecticut SIP meets the requirements
of CAA section 110(a)(2) that are

applicable for purposes of
redesignation.

Subpart 1, Section 176 Conformity
Requirements

Section 176(c) of the CAA requires
states to establish criteria and
procedures to ensure that federally-
supported or funded activities,
including highway projects, conform to
the air quality planning goals in the
applicable SIPs. The requirement to
determine conformity applies to
transportation plans, programs, and
projects developed, funded or approved
under title 23 of the U.S. Code and the
Federal Transit Act (transportation
conformity) as well as to all other
federally-supported or funded projects
(general conformity). State conformity
revisions must be consistent with
federal conformity regulations relating
to consultation, enforcement and
enforceability, which EPA promulgated
pursuant to CAA requirements.

EPA interprets the conformity SIP
requirements as not applying for
purposes of evaluating the redesignation
request under section 107(d) for two
reasons. First, the requirement to submit
SIP revisions to comply with the
conformity provisions of the CAA
continues to apply to areas after
redesignation to attainment, since such
areas would be subject to a section 175A
maintenance plan. Second, EPA’s
federal conformity rules require the
performance of conformity analyses in
the absence of federally-approved state
rules. Therefore, because areas are
subject to the conformity requirements
regardless of whether they are
redesignated to attainment and, because
they must implement conformity under
federal rules if state rules are not yet
approved, it is reasonable to view these
requirements as not applying for
purposes of evaluating a redesignation
request. See Wall v. EPA, 265 F.3d 426
(6th Cir. 2001), upholding this
interpretation. See also 60 FR 62748,
62749-62750 (December 7, 1995)
(Tampa, Florida).

Connecticut’s June 22, 2012
redesignation request included new fine
particle motor vehicle emissions
budgets (MVEBs) as part of their
maintenance plan. The SIP establishes
annual direct PMs s and annual NOx
transportation conformity budgets for
2017 and 2025 to ensure that future
emissions from on-road mobile sources
provide for continuing attainment of the
1997 annual and 2006 24-hour PM> 5
NAAQS. Connecticut submitted on-road
MVEBs for the Southwestern CT Area of
575.8 tpy direct PM» s and 12,791.8 tpy
NOx for 2017, and 516 tpy direct PM, 5
and 9,728.1 tpy NOx for 2025.

EPA New England sent a letter to CT
DEEP on January 8, 2013, stating that
the 2017 and 2025 MOVES2010 MVEBs
in the June 22, 2012 SIP submittal are
adequate for transportation conformity
purposes. On February 5, 2013, (78 FR
8122) EPA notified the public through a
Federal Register notice of adequacy that
EPA has found that the 2017 and 2025
MVEBs adequate for transportation
conformity purposes. These MVEBs
became effective on February 20, 2013.
For the Southwestern CT Area,
Connecticut must use the MVEBs in any
future conformity determination on or
after the effective date of the notice of
adequacy. MVEBs are discussed further
in section V.

3. Does the Southwestern CT Area have
a fully approved applicable SIP under
Section 110(k) of the CAA?

Upon final approval of the 2007 base-
year emissions inventory, EPA will have
fully approved the Connecticut portion
of the New York-N. New Jersey—Long
Island, NY-NJ-CT Area under section
110(k) of the CAA for all requirements
applicable for purposes of redesignation
to attainment for the 1997 annual and
2006 24-hour PM, s NAAQS. As noted
above, in this rulemaking action, EPA is
proposing to approve the Southwestern
CT Area’s 2007 base-year emissions
inventory (submitted as part of its
maintenance plan) as meeting the
requirement of section 172(c)(3) of the
CAA for the 1997 annual and 2006 24-
hour PM» s NAAQS. Therefore, upon
final approval of the 2007 base-year
emissions inventory, Connecticut will
have satisfied all applicable
requirements under part D of Title I of
the CAA for the Southwestern CT Area.

D. Are the air quality improvements in
the Southwestern CT Area due to
permanent and enforceable reductions
in emissions?

EPA proposes to find that the state
has demonstrated that the observed air
quality improvement in the
Southwestern CT Area is due to
permanent and enforceable reductions
in emissions resulting from
implementation of the SIP, federal
measures, and other state-adopted
measures, listed in Table 1 above. As
shown in the state’s submittal and
supported by EPA rulemaking (see 75
FR 69589, November 15, 2010 and 77
FR 76867, December 31, 2012), the Area
came into attainment with the 1997
annual PM, 5 standard based on PM> 5
data for 2007-2009, and into attainment
with the 2006 24-hour standard based
on PM> 5 data for the 2007—2009, 2008—
2010, and 2009—-2011 monitoring
periods. The Area has remained in
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attainment and the air quality has
improved in the area. Attainment is the
direct result of permanent and
enforceable emission reductions and not
favorable meteorology or economic
downturn.

Connecticut’s redesignation request
documents substantial emission
reductions in PM, s and PM, 5
precursors both in upwind states and
within Connecticut. For example, the
state’s request notes that due to federal
programs including EPA’s acid rain
program, Ozone Transport
Commission’s NOx budget program, and
EPA’s NOx SIP Call, emissions from
EGUs from states impacting Connecticut
declined by 66 percent for NOx and by
48 percent for SO, between 2002 and
2009.

1. Federal Measures Implemented

Reductions in PM, 5 and PM, 5
precursor emissions (e.g., NOx and SO5)
have occurred statewide and in upwind
states as a result of federal measures
with additional emission reductions
expected to occur in the future. The
maintenance plan for the Southwestern
CT Area lists post-2002 federal
measures (as well as state measures) that
have reduced PM, s and PMs s precursor
emissions from stationary and mobile
sources. These measures include the
following:

(a) Tier 2 Emission Standards for
Vehicles and Gasoline Sulfur Standards

These emission control requirements,
which were published on February 10,
2000 (65 FR 6698), result in lower NOx,
and SO, emissions from new cars and
light duty trucks, including sport utility
vehicles. The Federal rules were phased
in between 2004 and 2009. EPA has
estimated that, after phasing in the new
requirements, new vehicles emit less
NOx in the following percentages:
Passenger cars (light duty vehicles)—77
percent; light duty trucks, minivans,
and sports utility vehicles—86 percent;
and larger sports utility vehicles, vans,
and heavier trucks—69-95 percent. EPA
expects fleet-wide average emissions to
decline by similar percentages as new
vehicles replace older vehicles. The Tier
2 standards also reduced the sulfur
content of gasoline to 30 parts per
million (ppm) beginning in January
2006, which reflects up to a 90 percent
reduction in sulfur content.

(b) Heavy-Duty Diesel Rule and
Gasoline Highway Vehicle Standards

EPA published the heavy-duty diesel
rule on January 18, 2001 (66 FR 5002).
This rule, designed to reduce NOx and
VOC emissions from heavy-duty diesel
and from gasoline highway vehicles,

took effect in 2004 and 2005,
respectively. A second phase, which
took effect in 2007, reduced PM, 5
emissions from heavy-duty highway
engines and further reduced the
highway diesel fuel sulfur content to 15
ppm. The program is estimated to
achieve a 90-percent reduction in direct
PM. s emissions and a 95-percent
reduction in NOx emissions for these
new engines using low-sulfur diesel fuel
when compared to engines using higher
sulfur diesel. The reduction in fuel
sulfur content also yielded an
immediate reduction in particulate
sulfate emissions from all diesel
vehicles.

(c) Motorcycle Exhaust Standards

In 2004, EPA published a final rule to
implement improved exhaust emission
standards on new highway motorcycles
(69 FR 2398). These standards apply to
model-year 1978 and newer gasoline-
fuels motorcycles, and to later model-
year motorcycles that use other fuel
types (1990 model year for methanol;
1997 model year for natural gas or
liquefied petroleum gas). For 2006 and
later model-year new motorcycles, the
standards apply regardless of fuel.
Starting with the 2006 model year, EPA
re-defined Class I to include
motorcycles with engines smaller than
50 cubic centimeters. In addition,
motorcycles with the largest engines are
subject to more stringent NOx and
hydrocarbon standards beginning with
the 2010 model year.

(d) Non-Road Diesel Rule

In June 2004, EPA published a new
rule for large nonroad diesel engines,
such as those used in construction,
agriculture, and mining, to be phased in
from 2008 to 2014 (69 FR 38958). The
rule also reduced the sulfur content in
nonroad diesel fuel by over 99 percent.
Prior to 2006, nonroad diesel fuel
averaged approximately 3,400 ppm
sulfur. This rule limited nonroad diesel
sulfur content to 500 ppm by 2006, with
a further reduction to 15 ppm by 2010.
Because of the timing of the new
requirements, most reductions will
occur during the maintenance period for
the Southwestern CT Area as the fleet of
older non-road diesel engines is
gradually replaced with newer, lower-
emitting engines. However, the required
reduction in fuel sulfur content yielded
an immediate reduction in sulfate
particle emissions from all non-road
diesel vehicles.

(e) Non-Road Spark-Ignition Engines
and Recreational Engine Standards

On November 8, 2002, EPA
promulgated emission standards for

groups of previously unregulated non-
road engines (67 FR 68242). These
emission standards for several groups of
nonroad engines, including large spark-
ignition engines, such as those used in
forklifts and airport ground-service
equipment; recreational vehicles using
spark-ignition engines, such as off-
highway motorcycles, all-terrain
vehicles, and snowmobiles; and
recreational marine diesel engines.
Emission standards from large spark-
ignition engines were implemented in
two tiers, with Tier 1 starting in 2004
and Tier 2 in 2007. Recreational-vehicle
emission standards were phased in from
2006 through 2012. Marine diesel
engine standards were phased in from
2006 through 2009. With full
implementation of the entire non-road
spark-ignition engine and recreational
engine standards, an 80 percent
reduction in NOx is expected by 2020,
as affected fleets are gradually replaced.

(f) NOx SIP Call

In October 1998, EPA issued the NOx
SIP Call pursuant to the CAA. This
required 22 states (including
Connecticut) and the District of
Columbia to reduce NOx emissions from
EGU s (i.e., power plants) and non-EGUs,
such as industrial boilers, internal
combustion engines, and cement kilns.
(63 FR 57356, October 27, 1998). The
program was intended to reduce
emissions in states determined to be
significantly contributing to violations
of the 1-hour ozone NAAQS in
downwind states. Affected states were
required to comply with Phase I of the
SIP Call beginning in 2003/2004 and
with Phase II beginning in 2007. EPA
approved Connecticut’s NOx SIP Call
rule (NOx Budget Program) on
September 28, 1999 (64 FR 52233). This
program was incorporated into
Connecticut’s CAIR program (see below)
in September 2007. Emission reductions
resulting from regulations developed in
response to the NOx SIP Call are
permanent and enforceable.

(g) CAIR and CSAPR

EPA approved Connecticut’s CAIR
rules in 2007 (73 FR 4105, September 4,
2007) as a control measure for reducing
NOx emissions from EGUs. As
previously discussed, the Court’s 2008
remand of CAIR left the rule in place to
“temporarily preserve the
environmental values covered by CAIR”
until EPA replaced it with a rule
consistent with the Court’s opinion, and
the Court’s August 2012 decision on
CSAPR also left CAIR in effect until the
legal challenges to CSAPR are resolved.
As noted, EPA believes it is appropriate
to allow states to rely on CAIR, and the
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existing emissions reductions achieved
by CAIR, as sufficiently permanent and
enforceable pending a valid replacement
rule, for purposes such as redesignation.
Furthermore, as previously discussed,
the air quality modeling analysis
conducted for CSAPR demonstrates that
the Southwestern CT Area would be
able to attain the 1997 annual and 2006
24-hour PM, s NAAQS even in the
absence of either CAIR or CSAPR. EPA’s
modeling projections show that all
ambient monitors in the Southwestern
CT Area are expected to continue to
maintain compliance in the 2012 and
2014 “‘no CAIR” base cases. Therefore,
none of the ambient monitoring sites in
the Southwestern CT Area are
“receptors” that EPA projects will have
future nonattainment problems or
difficulty maintaining the NAAQS.

2. SIP-Approved State Measures

In addition to the federal control
measures described above, Connecticut
is implementing several state programs
that have contributed to significant
reductions in ambient levels of direct
PM; s and PMs s precursors. These are
listed on Table 1 and include, for
example, regulations to reduce
emissions of SO, and NOx from major
stationary sources, including power
plants; low-sulfur fuel requirements;
addition of a non-ozone season NOx
limit to all sources subject to the NOx
Budget Program; the addition of PM
standards to certain fuel-burning
equipment and stationary reciprocating
internal-combustion engines; updates to
the state’s motor-vehicle emissions
testing and Inspection and Maintenance
(I/M) programs; adoption of Low
Emission Vehicle (LEV) standards; and
limits on NOx emissions from
Municipal Waste Combustors. As noted
in Table 1, all of the regulations have
been approved by EPA into the CT SIP.

Based on the information summarized
above, Connecticut has adequately
demonstrated that the improvement in
air quality is due to permanent and
enforceable emissions reductions. EPA
concludes that significant reductions
result from federal requirements and
regulation of precursors under the NOx
SIP Call and CAIR, which are expected
to continue into the future.

E. Does the Southwestern CT Area have
a fully approved maintenance plan
pursuant to Section 175a of the CAA?

In conjunction with its request to
redesignate the Southwestern CT Area
to attainment status, Connecticut
submitted a SIP revision to provide for
the maintenance of the 1997 annual and
2006 24-hour PM, s NAAQS in the
Southwestern CT Area until 2025.

1. Maintenance Plan Requirements

Section 175 of the CAA sets forth the
elements of a maintenance plan for
areas seeking redesignation from
nonattainment to attainment. Under
CAA section 175A, the plan must
demonstrate continued attainment of
the applicable NAAQS for at least 10
years after EPA approves an area’s
redesignation. Eight years after the
redesignation, Connecticut must submit
a revised maintenance plan
demonstrating that attainment will
continue to be maintained for the 10
years following the initial 10-year
period. To address the possibility of
future NAAQS violations, the
maintenance plan must contain
contingency measures, with a schedule
for implementation, as EPA deems
necessary, to assure prompt correction
of any violations of the 1997 annual or
2006 24-hour PM; s NAAQS that occur
after redesignation of the Area to
attainment. The Calcagni Memorandum
dated September 4, 1992, provides
additional guidance on the content of a
maintenance plan. This memorandum
states that a PM, s maintenance plan
should include the following: (1) An
emissions inventory sufficient to ensure
attainment; (2) a demonstration that the
plan ensures maintenance of the
NAAQS for 10 years following approval
of the redesignation request; (3) a
commitment to maintain an appropriate
monitoring network; (4) a method to
verify continued attainment; and (5) a
contingency plan to be implemented if
NAAQS violations occur during the
maintenance period.

2. EPA’s Analysis of the Southwestern
CT Area Maintenance Plan

a. Attainment Emissions Inventory

An attainment emissions inventory is
a comprehensive inventory of the actual
emissions from sources within a
nonattainment area for a time period
used to show that the area has come into
attainment with the NAAQS.
Inventories used for Connecticut’s PM, s
redesignation request were developed as
an extension to regional efforts in the
Mid-Atlantic/Northeast Visibility Union
(MANE-VU) area to create inventories
for use in photochemical modeling for
the 2008 ozone NAAQS and Regional
Haze SIPs. For PM; s redesignation
efforts, MARAMA took the lead in
coordinating with several states
(including Connecticut) to develop an
inventory for 2025 to supplement those
already under development (2007, 2017
and 2020 inventories), as well as to
modify the 2007 inventory for PM; s
redesignation. A summary of the
inventory development process is given

below. For more information about how
the inventories were developed, as well
as quality-assurance procedures, see
Appendices in Connecticut’s PM; s
Redesignation Request at http://
www.regulations.gov: Docket number
EPA-R01-OAR-2013-0020.

In the Southwestern CT Area,
compliance with the 1997 annual PM- 5
NAAQS was achieved in 2001 and
compliance with the 24-hour NAAQS
was achieved in 2008. Therefore,
Connecticut chose 2007 as the initial
year for the attainment inventory. The
end of the maintenance period was
established as 2025, with an interim
year of 2017, which is consistent with
the CAA section 175A(a) requirement
that the maintenance plan provide for
maintenance of the NAAQS for at least
10 years after EPA approval of the
redesignation request.

Emission estimates were developed
for EGU point sources, non-EGU point
sources, area sources, non-road mobile
sources, and on-road mobile sources.
The MANE-VU PM, s redesignation
inventories were prepared only for the
area classified as nonattainment for the
annual and 24-hour PM, s NAAQS (i.e.,
in Connecticut, Fairfield County and
New Haven Counties). The inventories
were developed at the county level for
the area-source and mobile-source
categories and at the process level for
point-source categories, then summed to
the county level. EPA concurs with
Connecticut that the use of annual
inventories was also appropriate for
demonstrating continued compliance
with the 24-hour PM, s NAAQS during
the maintenance period as analysis of
monitoring data for the Southwestern
CT Area showed that elevated 24-hour
PM: 5 levels occur in multiple seasons
(primarily summer and winter).

Point source emissions—For the 2007
point-source inventory, CT DEEP
provided MARAMA with actual 2007
emissions for all EGU and non-EGU
point sources. EGU sources were
considered to be only those sources that
report hourly emissions to EPA’s Clean
Air Markets Division (CAMD) database.
All other point sources (including non-
EGUs in CAMD, small non-CAMD EGUs
and all other non-EGUs) were grouped
as non-EGU point sources. The 2007
inventory also included banked
continuous emission reduction credits
(CERG:s) for potential use as offsets in
new source review permits. MARAMA
calculated components of PM emissions
(i.e., PM-primary, PM-filterable, and
PM-condensable) that were missing
from the point-source inventory
provided by Connecticut. For EGUs,
MARAMA used updated condensable
emission factors; for non-EGUs,
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MARAMA used a similar process to that
used in developing the 2002 MANE-VU
Version 3 inventory. For information on
PM, s augmentation processes, see
Appendix A of Connecticut’s PM; s
Redesignation Request at http://
www.regulations.gov: Docket number
EPA-R01-OAR-2013-0020.

To estimate EGU emissions for future
years, MARAMA extrapolated the 2007
EGU emissions based on Annual Energy
Outlook (AEO) electricity generation
projections. The appropriate AEO 2011
growth factor was applied to the 2007
emissions to calculate a “growth only”
emission value for 2017 and 2025.

MARAMA developed non-EGU point-
source growth factors for Connecticut
using employment or fuel consumption
projections, depending on the source
category. MARAMA extrapolated 2006—
2016 employment forecasts from the
Connecticut Department of Labor
through 2025 to develop emission
estimates for non-fuel burning sources
such as manufacturing operations. AEO
fuel-use projections published in 2010
by the U.S. Energy Information
Administration were used to develop
growth factors for fuel-consuming
sources.

MARAMA examined adopted federal
and regional control strategies to
determine those that would result in
post-2007 emission reductions of PM; s
or PM, s precursors from non-EGU point
sources. They determined that the
maximum achievable control
technology (MACT) standards for
reciprocating internal combustion
engines (RICE) and for industrial/
commercial/institutional (ICI) boilers
and process heaters will provide NOx or
PM, 5 emission reductions from several
non-EGU source categories during the
maintenance period.

Area source emissions—CT DEEP
initially instructed MARAMA to use
EPA’s 2008 National Emissions
Inventory (NEI) emission values for all
area-source categories for the attainment
year inventory. However, during the
quality-assurance effort, a number of
categories were discovered to be either
missing from the 2008 NEI or to have
used incorrect emission-factor
assumptions for Connecticut. Therefore,
substitutions were made from the 2005
NEI or from CT DEEP’s draft 2005
periodic emission inventory (PEI). For
residential wood combustion (RWC),
MARAMA'’s contractor used EPA’s RWC
tool with updated 2007 data to produce
emission estimates.

MARAMA applied growth factors to
the 2007 MANE-VU area-source
inventory to account for anticipated
changes in fuel use, population and
economic activity during the
maintenance period. For Connecticut,
growth factors were developed using the
following sets of data: (1) AEO New
England region fuel consumption
forecasts; (2) county-level population
projections; (3) state-level employment
projections; (4) county-level vehicle
miles traveled (VMT) projections; and
(5) EPA projections for RWC.

On-road mobile sources—EPA’s
MOVES2010 (MOtor Vehicle Emission
Simulator) is now the official model for
estimating air-pollution emissions from
on-road mobile sources including buses,
cars, trucks and motorcycles for SIP
purposes. This model replaces
MOBILES6.2, EPA’s previous mobile
source model. To assist in the transition
to the new model, EPA developed
software tools to convert certain
MOBILES.2 inputs for MOVES.

CT DEEP assembled updated MOVES
data sets and performed MOVES runs
with updated data for 2009, 2017 and
2025. Instead of developing updated
2007 emission estimates, Connecticut
used 2009 MOVES on-road emission
estimates in the PM, 5 attainment year
inventory because (1) EPA had
previously approved 2009
transportation conformity MVEBs for
Connecticut that were determined using
MOBILES6.2, and (2) the use of the lower
2009 on-road emission estimates for
2007 ensured that the total attainment
year inventory across all source sectors
will be more conservative (i.e., lower)
than if 2007 on-road emissions were
used. Since emissions through the end
of the maintenance period must be no
higher than the attainment-year
inventory, this approach provides
additional assurance that NAAQS
compliance will continue through the
maintenance period.

Nonroad mobile emissions—Non-road
sources include internal combustion
engines used to propel marine vessels,
airplanes, and locomotives, or to operate
equipment such as forklifts, lawn and
garden equipment, portable generators,
etc. For activities other than marine
vessels, airplanes, and railroad
locomotives (MAR), the inventory was
developed using the most current
version of EPA’s NONROAD model as
embedded in the National Mobile
Inventory Model (NMIM). Because the

NONROAD model does not include
emissions from MAR sources, these
emissions were estimated based on data
and methodologies used in recent EPA
regulatory impact analyses.

The emission inventories for
Connecticut show that between 2002
(one of the years for which the Area’s
nonattainment designation was based)
and 2009, an attainment year, in-state
emissions were reduced by 679 tons per
year (4%) for direct PM, 5, 36,166 tons
per year (30%) for NOx, and 9,233 tons
per year (29%) for SO,.

The emission inventories show that
emissions of direct PMs s, SO,, and NOx
are projected to decrease by 1,371 tpy,
5,832 tpy, and 26,147 tpy, respectively,
within the 2-county Southwestern CT
Area from the 2007 base year to the end
of the maintenance period in 2025. See
Tables 5 and 6 below. In addition,
emissions inventories developed by
MARAMA for addressing the 2012 PM; 5
NAAQS show that VOC emissions are
projected to decrease by about 32,695
tpy and ammonia emissions are
projected to decrease by 637 tpy
statewide between 2007 and 2020. See
Table 7 below. While the MARAMA
emissions inventories for VOC and
ammonia are only projected out to 2020,
there is no reason to believe that this
downward trend will not continue
through 2025. Given that the
Southwestern CT Area is already
attaining the 1997 annual and 2006 24-
hour PM, 5 standards with the current
level of source emissions, the
downward trend in the emissions
inventories is consistent with continued
attainment. Indeed, projected emissions
reductions for the precursors that the
state is addressing for purposes of the
1997 and 2006 PM, s NAAQS indicate
that the area should continue to attain
both the annual and 24-hour NAAQS
following the control strategies that the
state has already elected to pursue. Even
if VOC and ammonia emissions were to
increase unexpectedly between 2020
and 2025, the overall emissions
reductions projected in direct PMs s,
SO,, and NOx would be sufficient to
offset any increases. For these reasons,
EPA believes that local emissions of all
of the potential PM, s precursors will
not increase to the extent that they will
cause monitored PMo s levels to violate
the 1997 annual or 2006 24-hour PM, 5
standards during the maintenance
period.
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TABLE 5—NEW HAVEN COUNTY, CT, CHANGE IN EMISSIONS BETWEEN 2007 AND 2025 IN TONS PER YEAR (TPY)

SO, NOX PM; s

Sector 2007-2025 | 2007-2025 | 2007-2025

o]0 (=1 1 ) PSPPI —424.3 —255. —-42
Point (Non-EGU) . 3.9 128.9 6.2
ATBA e —1,030.6 —328.0 -153.9
Marine Vessels, Airplanes, RR Locomotives (MAR) ... —691.6 —2,209.7 -117.0
Nonroad (NMIM) ..o -166.5 —2,084.3 —-142.3
ONroad (MOVES) ...ttt ettt ettt e et nae et sae e e nneenne e -17.2 —7,962.6 —203.4

LI £ PRSPPSO PRSPPI -2,326.3 -12,710.7 —-614.7

TABLE 6—FAIRFIELD COUNTY, CT, CHANGE IN EMISSIONS BETWEEN 2007 AND 2025 IN TONS PER YEAR (TPY)

SO, NO PMss
Sector 20072025 | 2007-2025 | 2007-2025
o101 (=L C 16 ) PSSR —1,889.9 -1,160.3 —152.0
Point (Non-EGU) . 25.2 668.1 4.9
AT e —1,082.1 —348.7 —163.9
Marine Vessels, Airplanes, RR Locomotives (MAR) ... —-334.9 —1,688.8 —-74.8
Nonroad (NMIM) ..o —206.4 -2,590.8 —158.9
ONFOAA (MOVES) .veoeeeeeeeoeeeeesee e eeeeesee e eeesesee e eeeseses s see s eeseeese s esseeeeeseseeseeees s sesreeesseeesreees -17.9 -8,315.7 —211.7
TOMAI ettt ———————————— e e e e e e s e aaaaeaaeaaaaaaaaaaaaaaaaaaaaaen —3,505.9 —13,436.2 —756.5
TABLE 7—CONNECTICUT, CHANGE IN NOx, VOC, and ammonia for the 8 shows the emissions inventories for
EMISSIONS BETWEEN 2007 AND Southwestern CT Area. 2007, 2017, and 2025 from

2020 IN TONS PER YEAR (TPY) 12

VOGC AT'\rl?_lor;la
Sector 2007- 2007~
2020
2020
Point (nonEGU) ........ 127 0
Point (EGU) 13 .......... —58 -39
Area .....ccceevevvveevvennnns —2,396 55
Non-road mobile ....... —9,736 5
Commercial Marine
Vessels .....ccooueeeen. 1 0
Airports ......ccoceeiene —-40 0
Railroad Locomotives 9 0
On-road mobile 13 ..... —20,602 —658
Total .oevcieeeeiene —32,695 —-637

EPA concludes that Connecticut has
adequately derived and documented the
2007 attainment year and 2017 and 2025
projected-year emissions of PM, 5 and
PMa s precursors, including PM, s, SO»,

TABLE 8—COMPARISON OF 2007,

Connecticut’s June 22, 2012 submittal
for the Southwestern CT Area for direct

As mentioned above, as required by PM, s and the Area’s principal PMo s
section 175A of the CAA, Connecticut’s  precursors, SO,, and NOx. The

b. Maintenance Demonstration

June 22, 2012 redesignation request emissions inventory shows a downward
included a 10-year maintenance plan for trend in PM, s and PM, s precursor
the Southwestern CT Area. This plan emissions from 2007 through 2017, and

demonstrates maintenance by showing  continuing on until 2025. Between 2007

that future emissions of PM, 5 and PM»5s  and 2025, emissions are expected to

precursors remain at or below decrease by 43 percent for SO», 55

attainment-year emission levels for both  percent for NOx, and 22 percent for

the 1997 annual and 2006 24-hour PM>s PM,s. As discussed above in the section

NAAQS. A maintenance demonstration  on “attainment emissions inventory,”

need not be based on modeling. See MARAMA'’s emissions inventories show

Wall v. EPA, supra; Sierra Club v. EPA,  that VOC emissions are projected to

supra. See also 66 FR at 53099-53100; decrease by about 32,695 tpy and

68 FR at 25430-32. ammonia emissions are projected to
Connecticut used 2007 as the base decrease by 637 tpy statewide between

year, 2017 as the interim year, and 2025 2007 and 2020. See Table 7 above.

as the last year of the maintenance plan. While the MARAMA emissions

(In addition, per 40 CFR Part 93, a inventories for VOC and ammonia are
MVEB must be established for the last only projected out to 2020, there is no
year of the maintenance plan. MVEBs reason to believe that this downward

are discussed in Section V below.) Table trend will not continue through 2025.

2017, AND 2025 SO,, NOx, AND DIRECT PM,.s EMISSION TOTALS FOR THE

SOUTHWESTERN CT AREA

[in tpy]
SO, NOx PM; 5
2007 (AHAINMENT) ..ottt r e e n e et e e e nae e e sre e e nreene e 13,615.9 50,339.1 6,113.0
2017 (interim) 7,909.0 29,501.3 5,029.1
2025 (maintenance) 7,783.7 24,192.2 4,741.7
12 These emissions estimates are from the which is available in the docket for today’s mobile sectors. Emission values in this table
emissions inventories developed by MARAMA for  rulemaking action. represent values taken from EPA’s regulatory

use in part in addressing NAAQS requirements for
the 2012 PM, 5 standards. See Appendix C of
Connecticut’s June 22, 2012 redesignation request,

13 MARAMA'’s VOC and NH; emission estimates impact analysis for the PM NAAQS.
did not include estimates for the EGU and on-road
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TABLE 8—COMPARISON OF 2007, 2017, AND 2025 SO,, NOx, AND DIRECT PM, s EMISSION TOTALS FOR THE
SOUTHWESTERN CT AREA—Continued

[in tpy]
SO, NOx PM, s
P20 [0 (o T2l 0 72 ST (o1 =T o To =) IR USRI —5,832.2 —26,146.9 -1,371.2
(= 43%) (- 55%) (— 22%)

In addition, current air-quality design

values (DVs) and air-quality modeling
show continued maintenance of both

the 1997 annual and 2006 24-hour PM, s

standards during the maintenance

period. As shown in Table 9 below, the
most recent DVs for the Southwestern

CT Area are well below the 1997 annual

PM, s NAAQS of 15 pg/m3 and the 2006
24-hour PM, s NAAQS of 35 ug/ms3.

TABLE 9—AIR-QUALITY (PM,.5) DESIGN VALUES (ug/m3) FOR FAIRFIELD AND NEW HAVEN COUNTIES

1997 annual 1997 annual 1997 annual 2006 24-hr 2006 24-hr 2006 24-hr
County NAAQS NAAQS NAAQS NAAQS NAAQS NAAQS
2007-2009 2008-2010 2009—2011 2007—2009 2008-2010 2009-2011
Fairfield ...coeeeeeeeeeee e 10.0 9.4 31 28 26
New Haven .......ccoccveiiiiiiiiieeecieeeee, 10.3 9.6 31 29 28

The modeling analysis conducted for
the Regulatory Impact Analysis for the
2012 PM, s NAAQS 14 indicates that
DVs for the Southwestern CT Area are
expected to continue to decline through
2020. In the RIA for the 2012 PM, 5
NAAQS, the highest annual DV
projected for 2020 is 8.79 ug/m3 for
Fairfield County and 8.62 pg/m3 for
New Haven County. The highest 24-
hour DV projected for 2020 is 22.27
pg/m3 for Fairfield County and 21.78 pg/
m?3 for New Haven County. Given that
precursor emissions are projected to
decrease through 2025, it is reasonable
to conclude that monitored PM, 5 levels
in this area will also continue to
decrease through 2025.

Thus, EPA believes that there is
ample justification to conclude that the
Southwestern CT Area should be
redesignated, even taking into
consideration the emissions of other
precursors potentially relevant to PM; s.
After consideration of the DC Circuit’s
January 4, 2013 decision, and for the
reasons set forth in this notice, EPA
proposes to approve the State’s
maintenance plan and its request to
redesignate the Southwestern CT Area
to attainment for the 1997 annual PM, s
standard and for the 2006 24-hour PM. s
standard.

¢. Monitoring Network

Connecticut currently operates seven
PM, s monitors in the Connecticut
portion of the NY-NJ-CT PM, s
nonattainment area. Three are located in

14 The “Regulatory Impact Analysis for the
Proposed Revisions to the National Ambient Air
Quality Standards for Particulate Matter” is
available in the docket for today’s rulemaking
action.

New Haven County, and four are in
Fairfield County. In its June 22, 2012
SIP submittal, Connecticut committed to
continue to operate all seven of its
monitors in accordance with 40 CFR
part 58 and to enter all data into the
AQS in accordance with federal
guidelines. Connecticut has, therefore,
addressed the requirement for
continued PM> s monitoring in the
Southwestern CT Area.

d. Verification of Continued Attainment

The state has the legal authority to
enforce and implement the
requirements of the PM, s maintenance
plan. This includes the authority to
adopt, implement, and enforce any
subsequent emission-control
contingency measures determined to be
necessary to correct future PM, 5
attainment problems. To implement the
PM; s maintenance plan, the state will
continue to monitor PM, s levels in the
Southwestern CT Area. Connecticut has
also committed to track the progress of
the maintenance demonstration by
periodically updating its emission
inventory. The update will be based, in
part, on the annual update of the
National Emissions Inventory (NEI), and
will indicate new source growth and
other changes from the attainment
inventory, including any changes in
vehicle miles traveled or in traffic
patterns.

e. The Maintenance Plan’s Contingency
Measures

The contingency plan provisions for
maintenance plans are designed to
promptly correct a violation of the
NAAQS that occurs after redesignation.
Section 175A of the CAA requires that

a maintenance plan include such
contingency measures as EPA deems
necessary to ensure that a state will
promptly correct a violation of the
NAAQS that occurs after redesignation.
The maintenance plan should identify
the events that would “trigger” the
adoption and implementation of a
contingency measure(s), the
contingency measure(s) that would be
adopted and implemented, and the
schedule indicating the time frame by
which the state would adopt and
implement the measure(s).

As required by section 175A of the
CAA, Connecticut’s maintenance plan
outlines the procedures for the adoption
and implementation of contingency
measures to further reduce emissions
should a violation occur. Connecticut’s
contingency measures include a
Warning Level Response and an Action
Level Response. For a Warning Level
Response, CT DEEP will track air-
quality monitoring data and emission
inventories to identify when the Area is
at risk of violating either the 1997
annual or 2006 24-hour PM, s NAAQS.
The Warning Level Response will be
triggered if either a single year’s 98th
percentile daily value exceeds 35 pg/ms3
or a single year’s annual average
exceeds 15 pg/m3 at any CT DEEP site
in the maintenance area and is verified.
CT DEEP will examine available
information to identify contributing
factors such as atypical meteorological
conditions, exceptional events, local
changes in source activity, or source
malfunctions or noncompliance.

An Action Level Response will be
triggered if a verified violation of either
PM, s NAAQS occurs. If an Action Level
Response is triggered, as required by
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CAA 175A(d), CT DEEP commits to
implementing all measures that were
contained in the SIP before the
Southwestern CT Area was redesignated
to attainment. CT DEEP also commits to
pursuing adoption (and submittal to
EPA) and implementation of any
appropriate regulatory revisions within
18 to 24 months after the verified
violation. See letter to EPA dated June
6, 2013, available in the docket for
today’s action.

CT DEEP will select contingency
measures based on cost effectiveness,
emission reduction potential, economic
and social considerations, or other
appropriate factors. Stakeholder input
will be solicited before final selection of
any contingency measures.
Connecticut’s candidate contingency
measures include, but are not limited to,
the following:

¢ Control measures already adopted,
but designed to produce additional
reductions after the verified violation
occurred (e.g., mobile source measures
that involve fleet turnover);

e New control measures that may be
adopted for other purposes (e.g., Tier 3
or CALEV3);

e Alternative fuel and/or diesel
retrofit programs for fleet vehicle
operations;

e New or more stringent PM, s, NOx
or SO; controls on stationary sources;

e Wood stove change out program;

e “No burn” days during cold
weather inversion events;

e Enhanced idle restrictions; and

e Transportation control measures,
selected in consultation with
Connecticut Department of
Transportation (CT DOT) and affected
local metropolitan planning
organizations (e.g., traffic flow
improvements, transit improvements,
trip reduction programs, other new or
innovative transportation measures).

In addition, NOx reductions from fleet
turnover are happening each year
automatically, without any additional
rulemaking.

It is unlikely, however, that
Connecticut will violate either PM, 5
standard. As shown in Table 9 above,
the design values in both Fairfield and
New Haven Counties are decreasing.
The design values for these counties are
9.4 and 9.6 pug/m?3, respectively,
compared to an annual standard of 15.0
ug/m3; they are 26 and 28 pg/m3,
respectively, compared to a 24-hour
standard of 35.0 ug/m3. If either county
were to violate one of the PM; 5
standards, we would negotiate a
timeline and schedule through our
regular annual grant negotiations for
which we develop priority and
commitment (P&C) lists each year.

For the reasons discussed above, EPA
believes that the Southwestern CT Area
maintenance plan adequately addresses
the five basic components of a
maintenance plan: Attainment
inventory; maintenance demonstration;
monitoring network; verification of
continued attainment; and a
contingency plan. Therefore, EPA is
proposing to approve the maintenance
plan SIP revision submitted by
Connecticut for the Southwestern CT
Area as meeting the requirements of
CAA section 175A.

V. MVEBs

1. How are MVEBs developed and what
are the MVEBs for the Southwestern CT
Area?

As part of its June 22, 2012
redesignation request, CT DEEP
requested withdrawal of the SIP-
approved 2009 motor vehicle emissions
budgets (MVEBs) prepared using
MOBILES6.2 and approval of 2017 and
2025 MVEBs prepared using
MOVES2010. Under the CAA, states are
required to submit, at various times,
control strategy SIP revisions and
maintenance plans for nonattainment
areas and for areas seeking
redesignation to attainment for a given
NAAQS. These emission-control-
strategy SIP revisions (e.g., RFP and
attainment demonstration SIP revisions)
and maintenance plans create MVEBs
based on on-road mobile source
emissions for the relevant criteria
pollutants and/or their precursors,
where appropriate, to address pollution
from on-road transportation sources.
The MVEBs are the portions of the total
allowable emissions that are allocated to
on-road vehicle use that, together with
emissions from all other sources in the
area, will provide for attainment, RFP,
or maintenance, as applicable. The
budget serves as a ceiling on emissions
from an area’s planned transportation
system. Under 40 CFR part 93, a MVEB
for an area seeking a redesignation to
attainment is established for the last
year of the maintenance plan. See the
September 27, 2011 notice of direct final
approval for a more complete discussion
of MVEBs (76 FR 59512).

EPA’s substantive criteria for
determining the adequacy of MVEBs are
set out in 40 CFR 93.118(e)(4).
Additionally, to approve a MVEB, EPA
must complete a thorough review of the
SIP, in this case the PM, s maintenance
plan, and conclude that with the
projected level of motor vehicle and all
other emissions, the SIP will achieve its
overall purpose, in this case providing
for maintenance of the 1997 annual and
2006 24-hour PM; 5 standards.

EPA’s process for determining
adequacy of a MVEB consists of three
basic steps: (1) Providing public
notification of a SIP submission; (2)
providing the public the opportunity to
comment on the MVEB during a public
comment period; and, (3) EPA taking
action on the MVEB. The process for
determining the adequacy of submitted
SIP MVEBEs is codified at 40 CFR 93.118.

The availability of the SIP submission
with these 2017 and 2025 MVEBs was
announced for public comment on
EPA’s adequacy Web page on November
27,2012 at: http://www.epa.gov/otaq/
stateresources/transconf/currsips.htm.
The EPA public comment period on
adequacy of the 2017 and 2025 MVEBs
for the Southwestern CT Area closed on
December 27, 2012. EPA did not receive
any comments. EPA sent a letter to CT
DEEP on January 8, 2013, stating that
the 2017 and 2025 MOVES2010 motor
vehicle emissions budgets in the June
22,2012 SIP are adequate for
transportation conformity purposes. On
February 5, 2013 (78 FR 8122), EPA
notified the public through a Federal
Register notice of adequacy that EPA
has found that the 2017 and 2025
MVEBs adequate for transportation
conformity purposes. These MVEBs
became effective on February 20, 2013.
For the Southwestern CT Area,
Connecticut must use the MVEBs in any
future conformity determination on or
after the effective date of the notice of
adequacy.

TABLE 10—TRANSPORTATION CON-
FORMITY BUDGETS FOR THE SOUTH-
WESTERN CT AREA IN TONS PER
YEAR (TPY)

Year Direct PM, 5 NOx
2017 .......... 575.8 12,791.8
2025 .......... 516 9,728.1

As shown in Table 10, CT DEEP has
determined the 2017 MVEBs for the
Southwestern CT Area to be 575.8 tpy
for direct PM» s and 12,791.8 tpy for
NOx. CT DEEP has determined the 2025
MVEBs for the Southwestern CT Area to
be 516 tpy for direct PM, s and 9,728.1
tpy for NOx. CT DEEP did not provide
emission budgets for SO,, VOC, and
ammonia because it concluded,
consistent with the presumptions
regarding these precursors in the
conformity rule at 40 CFR
93.102(b)(2)(v), which predated and was
not disturbed by the litigation on the
PM, s implementation rule, that
emissions of these precursors from
motor vehicles are not significant
contributors to the area’s PM, s air
quality problem.
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EPA issued conformity regulations to
implement the 1997 PM, s NAAQS in
July 2004 and May 2005 (69 FR 40004,
July 1, 2004 and 70 FR 24280, May 6,
2005, respectively). Those actions were
not part of the final rule recently
remanded to EPA by the Court of
Appeals for the District of Columbia in
NRDC v. EPA, No. 08-1250 (Jan. 4,
2013), in which the Court remanded to
EPA the implementation rule for the
PM> s NAAQS because it concluded that
EPA must implement that NAAQS
pursuant to the PM-specific
implementation provisions of subpart 4
of Part D of Title I of the CAA, rather
than solely under the general provisions
of subpart 1. That decision does not
affect EPA’s proposed approval of the
Southwestern CT Area MVEBs.

First, as noted above, EPA’s
conformity rule implementing the 1997
PM> s NAAQS was a separate action
from the overall PM, s implementation
rule addressed by the Court and was not
considered or disturbed by the decision.
Therefore, the conformity regulations
were not at issue in NRDC v. EPA.15 In
addition, as discussed in section IV.A.
the New York Metropolitan Area is
attaining the 1997 annual PM, s NAAQS
with a 2007—-2009 design value of 14.0
pg/m3. As shown on Table 9, for the
Connecticut portion of this area (i.e., the
Southwestern CT Area), the 2007-2009
and 2009-11 design values (DVs) for
Fairfield County were 11.3 ug/m?3 and
9.4 ug/m3, respectively. For New Haven
County, these values were 11.4 ug/m3
and 9.6 pg/m3 (see Table 9). All these
DVs are well below the annual PM, 5
NAAQS of 15 ug/m3. The modeling
analysis conducted for the RIA for the
2012 PM NAAQS indicates that the DVs
for the Southwestern CT Area are
expected to continue to decline through
2020. Further, the State’s maintenance
plan shows continued maintenance
through 2025 by demonstrating that
NOx, SO, and direct PM, 5 emissions
continue to decrease through the
maintenance period. For VOC and
ammonia, RIA inventories for 2007 and
2020 show that both on-road and total
emissions for these pollutants are
expected to decrease, supporting the
state’s conclusion, consistent with the
presumptions regarding these
precursors in the conformity rule, that

15 The 2004 rulemaking addressed most of the
transportation conformity requirements that apply
in PM: s nonattainment and maintenance areas. The
2005 conformity rule included provisions
addressing treatment of PM, s precursors in MVEBs.
See 40 CFR 93.102(b)(2). While none of these
provisions were challenged in the NRDC case, EPA
also notes that the Court declined to address
challenges to EPA’s presumptions regarding PM, s
precursors in the PM, s implementation rule. NRDC
v. EPA, at 27, n. 10.

emissions of these precursors from
motor vehicles are not significant
contributors to the Area’s PM, s air
quality problem and the MVEBs for
these precursors are unnecessary. With
regard to SO, the 2005 final conformity
rule (70 FR 24280) based its
presumption concerning on-road SO,
motor vehicle emissions budgets on
emissions inventories that show that
SO, emissions from on-road sources
constitute a “de minimis” portion of
total SO, emissions.

2. What are safety margins?

A “‘safety margin” is the difference
between the attainment level of
emissions (from all sources) and the
projected level of emissions (from all
sources) in the maintenance plan. The
on-road MVEBs for direct PM> 5
emissions given in Table 10 above do
not include either re-entrained road
dust or construction dust from
transportation projects. The on-road
mobile source emissions when added to
emissions from all other inventory
sources (stationary, other mobile (e.g.,
non-road, marine vessels, airplanes,
locomotives) and area sources) result in
annual emissions inventories lower than
the year 2007 attainment emissions
inventory. Hence both the 2017 and
2025 projected emission levels provide
a “‘safety margin” relative to total
emissions in the 2007 attainment year.
CT DEEP has allocated a small portion
(i.e., 10%) of the safety margin to both
the 2017 and 2025 MVEBs. Even if
emissions reached the full level of the
safety margin, the area would still
demonstrate maintenance since
emission levels would equal those in
the attainment year.

The transportation conformity rule
allows areas to allocate all or a portion
of a “safety margin”’ to the area’s MVEBs
(40 CFR 92.124(a)). The MVEBs
requested by CT DEEP contain NOx and
direct PM, 5 safety margins for mobile
sources in 2017 and 2025 smaller than
the allowable safety margins reflected in
the total emissions inventory for the
Southwestern CT Area. See Table 11.

TABLE 11—TRANSPORTATION CON-
FORMITY BUDGETS FOR THE SOUTH-
WESTERN CT AREA

PM, s NOx
vear (tpy) (tpy)
2017:
On-Road Inven-
tory oo, 467.4 10,708.0
Safety Margin vs.
2007 oo 1083.9 | 20,837.8
10% of Safety
Margin ............ 108.4 2,083.8

TABLE 11—TRANSPORTATION CON-
FORMITY BUDGETS FOR THE SOUTH-
WESTERN CT AREA—Continued

PM, 5 NOx
Year (tpy) (tpy)
2017 Conformity
Budget ............ 575.8 | 12,791.8
2025:
On-Road Inven-
(o] 5V 378.9 7,113.4
Safety Margin vs.
2007 oo 1371.3 | 26,146.9
10% of Safety
Margin ............ 137.1 2,614.7
2025 Conformity
Budget ............ 516.0 9,728.1

Thus, the State is not requesting
allocation to the MVEBs of the entire
available safety margins reflected in the
demonstration of maintenance.
Therefore, even though the State has
submitted MVEBs that exceed the
projected on-road mobile source
emissions for 2017 and 2025 contained
in the demonstration of maintenance,
the differences between the MVEBs and
the projected on-road mobile source
emissions are well within the safety
margins of the PM, s maintenance
demonstration. Further, once allocated
to mobile sources, these safety margins
will not be available for use by other
sources.

EPA has reviewed the submitted
budgets for 2017 and 2025, including
the added safety margins using the
conformity rule’s adequacy criteria
found at 40 CFR 93.118(e)(4) and the
conformity rule’s requirements for
safety margins found at 40 CFR
93.124(a). EPA has determined that the
area can maintain attainment of the
1997 annual and 2006 24-hour PM> 5
standards for the relevant maintenance
period with on-road mobile source
emissions at the levels of the MVEBs
since total emissions will still remain
under attainment year emission levels.
EPA is, therefore, proposing to approve
the MOVES-based MVEBs submitted by
Connecticut for use in determining
transportation conformity in the
Southwestern CT Area.

VI. Proposed Actions

After fully considering the D.C.
Circuit’s decisions in EME Homer City
on EPA’s CSAPR rule, and NRDC v. EPA
on EPA’s 1997 PM; s Implementation
rule, EPA is proposing to approve
Connecticut’s June 22, 2012 request to
redesignate the Connecticut portion of
the New York-N. New Jersey-Long
Island, NY-NJ-CT Area (i.e., the
Southwestern CT Area) from
nonattainment to attainment for the
1997 annual and 2006 24-hour PM, s
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NAAQS and of the associated
maintenance plan, including the 2017
and 2025 MVEBs. EPA is proposing to
withdraw the SIP-approved 2009
MVEBs prepared using MOBILE6.2.

EPA is also proposing to approve the
base-year emissions inventory for the
Southwestern CT Area included in
Connecticut’s June 22, 2012 submittal as
meeting the comprehensive emissions
inventory requirements of section
172(c)(3) of the CAA.

VII. Statutory and Executive Order
Reviews

Under the CAA, redesignation of an
area to attainment and the
accompanying approval of a
maintenance plan under section
107(d)(3)(E) are actions that affect the
status of a geographical area and do not
impose any additional regulatory
requirements on sources beyond those
imposed by state law. A redesignation to
attainment does not in and of itself
create any new requirements, but rather
results in the applicability of
requirements contained in the CAA for
areas that have been redesignated to
attainment. Moreover, the Administrator
is required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, these proposed
actions do not impose additional
requirements beyond those imposed by
state law and the CAA. For that reason,
these proposed actions:

e are not “significant regulatory
actions” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ do not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e are certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ do not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ do not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ are not economically significant
regulatory actions based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ are not significant regulatory
actions subject to Executive Order
13211 (66 FR 28355, May 22, 2001);

e are not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ do not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), because a
determination of attainment is an action
that affects the status of a geographical
area and does not impose any new
regulatory requirements on tribes,
impact any existing sources of air
pollution on tribal lands, nor impair the
maintenance of ozone national ambient
air quality standards in tribal lands.

List of Subjects

40 CFR Part 52
Environmental protection, Air
pollution control, Incorporation by

reference, Intergovernmental relations,
Particulate matter.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Authority: 42 U.S.C. 7401 et seq.

Dated: July 9, 2013.
H. Curtis Spalding,
Regional Administrator, EPA New England.
[FR Doc. 2013-17430 Filed 7-18-13; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2013-0023; FRL-9392-9]

Receipt of Several Pesticide Petitions
Filed for Residues of Pesticide
Chemicals in or on Various
Commodities

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of filing of petitions and
request for comment.

SUMMARY: This document announces the
Agency'’s receipt of several initial filings
of pesticide petitions requesting the
establishment or modification of

regulations for residues of pesticide
chemicals in or on various commodities.
DATES: Comments must be received on
or before August 19, 2013.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number and the pesticide petition
number (PP) of interest as shown in the
body of this document, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460—-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

FOR FURTHER INFORMATION CONTACT: A
contact person, with telephone number
and email address, is listed at the end
of each pesticide petition summary. You
may also reach each contact person by
mail at Biopesticides and Pollution
Prevention Division (BPPD) (7511P) or
Registration Division (RD) (7505P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001.

SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

If you have any questions regarding
the applicability of this action to a
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particular entity, consult the person
listed at the end of the pesticide petition
summary of interest.

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or email. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

i. Identify the document by docket ID
number and other identifying
information (subject heading, Federal
Register date and page number).

ii. Follow directions. The Agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

iii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specific examples to
illustrate your concerns and suggest
alternatives.

vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.

3. Environmental justice. EPA seeks to
achieve environmental justice, the fair
treatment and meaningful involvement
of any group, including minority and/or
low-income populations, in the
development, implementation, and
enforcement of environmental laws,
regulations, and policies. To help
address potential environmental justice
issues, the Agency seeks information on
any groups or segments of the
population who, as a result of their

location, cultural practices, or other
factors, may have atypical or
disproportionately high and adverse
human health impacts or environmental
effects from exposure to the pesticides
discussed in this document, compared
to the general population.

II. What action is the Agency taking?

EPA is announcing its receipt of
several pesticide petitions filed under
section 408 of the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
3464, requesting the establishment or
modification of regulations in 40 CFR
part 180 for residues of pesticide
chemicals in or on various food
commodities. The Agency is taking
public comment on the requests before
responding to the petitioners. EPA is not
proposing any particular action at this
time. EPA has determined that the
pesticide petitions described in this
document contain the data or
information prescribed in FFDCA
section 408(d)(2); however, EPA has not
fully evaluated the sufficiency of the
submitted data at this time or whether
the data support granting of the
pesticide petitions. After considering
the public comments, EPA intends to
evaluate whether and what action may
be warranted. Additional data may be
needed before EPA can make a final
determination on these pesticide
petitions.

Pursuant to 40 CFR 180.7(f), a
summary of each of the petitions that
are the subject of this document,
prepared by the petitioner, is included
in a docket EPA has created for each
rulemaking. The docket for each of the
petitions is available online at http://
www.regulations.gov.

As specified in FFDCA section
408(d)(3), 21 U.S.C. 346a(d)(3), EPA is
publishing notice of the petition so that
the public has an opportunity to
comment on this request for the
establishment or modification of
regulations for residues of pesticides in
or on food commodities. Further
information on the petition may be
obtained through the petition summary
referenced in this unit.

New Tolerance

1. PP 2E8083. (EPA-HQ-OPP-2012—
0791). Interregional Research Project
Number 4 (IR-4), IR-4 Project
Headquarters, 500 College Rd. East,
Suite 201 W., Princeton, NJ 08540,
requests to establish tolerances in 40
CFR part 180 for residues of the
herbicide linuron, (3-(3,4-
dichlorophenyl)-1-methoxy-1-
methylurea), and its metabolites
convertible to 3,4-dichloroaniline,
calculated as linuron, in or on cilantro,

dried leaves at 27 parts per million
(ppm); cilantro, fresh leaves at 3.0 ppm;
coriander, seed at 0.01; dill, oil at 4.8
ppm; dill, seed at 0.3 ppm; dillweed,
dried leaves at 7.1 ppm; dillweed, fresh
leaves at 1.5 ppm; horseradish at 0.05
ppm; parsley, dry leaves at 8.3 ppm;
parsley, leaves at 3.0 ppm; and pea, dry,
seed at 0.08 ppm. Adequate
enforcement methods are available for
the determination of linuron in plant
and animal commodities. A gas
chromatography/mass spectroscopy
(GC/MS) detection method involves
hydrolysis of linuron and all
metabolites by alkaline reflux to 3,4-
dichloroaniline, followed by distillation
of the 3,4-dichloroaniline into an acid
solution. A second method involves
extraction of linuron and metabolites
using methanol and clean-up of the
extract by using an ENVI-Carb solid
phase extraction (SPE) column, elution
of linuron and its metabolites using
methanol followed by methanol-
toluene, and concentration of the eluate.
The eluate is dissolved in methanol,
filtered, and analyzed for linuron and its
metabolites using reversed phase high
pressure liquid chromatography (HPLC)
with MS/MS detection. Contact: Laura
Nollen, (RD), (703) 305—7390, email
address: nollen.laura@epa.gov.

2. PP 3E8170. (EPA-HQ-OPP-2013—
0235). Interregional Research Project
Number 4 (IR-4), IR—4 Project
Headquarters, 500 College Rd. East,
Suite 201 W., Princeton, NJ 08540,
requests to establish tolerances in 40
CFR part 180 for residues of the
insecticide chlorantraniliprole, 3-
bromo-N-[4-chloro-2-methyl-6-
[(methylamino)-carbonyl|phenyl]-1-(3-
chloro-2-pyridinyl)-1H-pyrazole-5-
carboxamide, in or on fruit, stone,
group12, except cherry, chickasaw
plum, and damson plum at 4.0 ppm;
nut, tree, group 14-12 at 0.04 ppm;
papaya at 4.0 ppm; passionfruit at 4.0
ppm; onion, green, subgroup 3—-07B at
3.0 ppm; and spice, subgroup19B at 40
ppm. Since chlorantraniliprole and its
metabolic degradates are not of
toxicological concern, analytical
methods are not applicable. Contact:
Laura Nollen, (RD), (703) 305-7390,
email address: nollen.laura@epa.gov.

3. PP 2F8131. (EPA-HQ-OPP-2013—
0035). E.I. du Pont de Nemours and Co.,
1007 Market St., Wilmington, DE 19898,
requests to establish tolerances in 40
CFR part 180 for residues of the
herbicide rimsulfuron, in or on
sorghum, forage; sorghum, grain; and
sorghum, stover at 0.01 ppm. The
analytical method DuPont-32277 using
reversed-phase high-performance liquid
chromatography with electrospray
ionization and tandem mass
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spectroscopy (HPLC/ESI-MS/MS)
detection is used to measure and
evaluate the chemical rimsulfuron.
Contact: Mindy Ondish, (RD), (703)
605—0723, email address:
ondish.mindy@epa.gov.

4. PP 2F8132. (EPA-HQ-OPP-2013—
0034). E.I. du Pont de Nemours and Co.,
1007 Market St., Wilmington, DE 19898,
requests to establish tolerances in 40
CFR part 180 for residues of the
herbicide nicosulfuron, in or on
sorghum, forage at 0.4 ppm; sorghum,
grain at 0.8 ppm; and sorghum, stover
at 0.05 ppm. The analytical method
DuPont-32277 using reversed-phase
HPLC/ESI-MS/MS detection is used to
measure and evaluate the chemical
nicosulfuron and its metabolite, IN—
V9367. Contact: Mindy Ondish, (RD),
(703) 605-0723, email address:
ondish.mindy@epa.gov.

5. PP 3F8179. (EPA-HQ-OPP-2013—
0476). Dow AgroSciences, LLC, 9330
Zionsville Rd., Indianapolis, IN 46268,
requests to establish a tolerance in 40
CFR part 180 for residues of the
insecticide methoxyfenozide, including
its metabolites and degradates.
Compliance with the tolerance levels is
to be determined by measuring only the
active ingredient: Methoxyfenozide, (3-
methoxy-2-methylbenzoic acid 2-(3,5-
dimethylbenzoyl) -2-(1,1-dimethylethyl)
hydrazide), in or on pineapple at 0.7
ppm. The proposed tolerance is
supported by magnitude of residue
studies in pineapple. Liquid
chromatography-mass spectroscopy
(LC-MS/MS) detection methodology is
available for tolerance enforcement.
Contact: Olga Odiott, (RD), (703) 308—
9369, email address:
odiott.olga@epa.gov.

Amended Tolerance

1. PP 2E8083. (EPA-HQ-OPP-2012—
0791). Interregional Research Project
Number 4 (IR—4), IR—4 Project
Headquarters, 500 College Rd. East,
Suite 201 W., Princeton, NJ 08540,
requests to amend the tolerance in 40
CFR 180.184(c) by deleting the regional
tolerance for residues of the herbicide
linuron, (3-(3,4-dichlorophenyl)-1-
methoxy-1-methylurea) and its
metabolites convertible to 3,4-
dichloroaniline, calculated as linuron,
in or on parsley, leaves at 0.25 ppm.
Contact: Laura Nollen, (RD), (703) 305—
7390, email address:
nollen.laura@epa.gov.

2. PP 3F8152. (EPA-HQ-OPP-2013—
0411). Bayer CropScience, 2 TW
Alexander Dr., Research Triangle Park,
NC 27709, requests to amend the
tolerance in 40 CFR 180.608 for residues
of the insecticide spirodiclofen, 3-(2,4-
dichlorophenyl)-2-oxo-1-

oxaspiro[4,5]dec-3-en-4-yl ester 2,2-
dimethylbutanoate, in or on citrus, oil
from 20 ppm to 35 ppm. Adequate
analytical methodology using LC/MS/
MS detection is available for
enforcement purposes. Contact: Rita
Kumar, (RD), (703) 308—8291, email
address: kumar.rita@epa.gov.

3. PP 3F8161. (EPA-HQ-OPP-2013—
0477). BASF Corporation, 26 Davis Dr.,
P.O. Box 13528, Research Triangle Park,
NC 27709-3528, requests to amend the
tolerance in 40 CFR 180.666 for residues
of the insecticide fluxapyroxad (BAS
700 F), 1H-pyrazole-4-carboxamide,3-
(difluoromethyl)-1-methyl-N-(3°,4°,5’-
trifluoro[1,1’-biphenyl]-2-yl)-, its
metabolites, and degradates, in or on
fruit, stone, group 12 from 2.0 ppm to
3.0 ppm. Independently validated
analytical methods have been submitted
for analyzing residues of parent
fluxapyroxad (BAS 700 F) plus
metabolites M700F008, M700F048, and
M700F002 with appropriate sensitivity
in/on fruit, stone, group 12 crops,
represented by cherry, peach, and plum
for which tolerances have been
established. Contact: Olga Odiott, (RD),
(703) 308-9369, email address:
odiott.olga@epa.gov.

New Tolerance Exemption

1. PP 2E8094. (EPA-HQ-OPP-2013—
0265). The Clorox Company (Clorox),
1221 Broadway, Oakland, CA 94612—
1888, requests to establish an exemption
from the requirement of tolerance for
residues of saturated aliphatic acyclic
linear primary alcohols, aldehydes, and
acids, under 40 CFR 180.940, when
used as pesticide inert ingredients
(fragrances) in pesticide formulations
used on food-contact surfaces when
applied/used in indoor residential
settings at a maximum rate of 0.025%.
Because Clorox is petitioning for an
exemption from the requirement of a
tolerance, an enforcement analytical
method is not needed. Contact: David
Lieu, (RD), (703) 305—0079, email
address: lieu.david@epa.gov.

2. PP 2E8116. (EPA-HQ-OPP-2013—
0286). OhSo Clean, Inc., 315 Pacific
Ave., San Francisco, CA 94111, requests
to establish an exemption from the
requirement of a tolerance for residues
of copper sulfate pentahydrate
(Chemical Abstracts Service Registry
Number (CAS No.) 7758—99-8), under
40 CFR 180.940(a), when used as a
pesticide inert ingredient in
antimicrobial pesticide formulations
applied to food-contact surfaces in
public eating places, dairy processing
equipment, and food processing
equipment and utensils. An analytical
method is not required for enforcement
purposes since the Agency is

establishing an exemption from the
requirement of a tolerance without any
numerical limitation. Contact: David
Lieu, (RD), (703) 305—-0079, email
address: lieu.david@epa.gov.

3. PP 2F7998. (EPA-HQ-OPP-2013—
0102). Linde Electronics and Specialty
Gases, One Greenwich St., Suite 100,
Stewartsville, NJ 08886, requests to
establish an exemption from the
requirement of a tolerance for residues
of the insecticide ethyl formate in or on
fumigated agricultural commodities.
The GC analytical method is available to
EPA for the detection and measurement
of the pesticide residues. Contact:
Cheryl Greene, (BPPD), (703) 3080352,
email address: greene.cheryl@epa.gov.

4. PP 3F8149. (EPA-HQ-OPP-2013-
0253). Bayer CropScience LP, Biologics,
P.O. Box 12014, 2 T.W. Alexander Dr.,
Research Triangle Park, NC 27709,
requests to establish an exemption from
the requirement of a tolerance for
residues of the insecticide Streptomyces
microflavus, strain AQ 6121, in or on all
agricultural commodities. The petitioner
believes no analytical method is needed
because it is expected that, when used
as proposed, Streptomyces microflavus,
strain AQ 6121, would not result in
residues of toxicological concern.
Contact: Michael Glikes, (BPPD), (703)
305-6231, email address:
glikes.michael@epa.gov.

5. PP IN-10547. (EPA-HQ-OPP-
2013-0444). Oro-Agri, Inc., 990 Trophy
Club Dr., Trophy Club, TX 76262,
requests to establish an exemption from
the requirement of a tolerance for
residues of sweet orange peel tincture
(CAS No. 8028-48-6) under 40 CFR
180.910 for pre- and post-harvest crops
when used as a pesticide inert
ingredient (surfactant and fragrance)
when contained at concentrations up to
10% in pesticide formulations and
applied to agricultural crops, pre-plant
through post-harvest. The petitioner
believes no analytical method is needed
because this information is not required
for the establishment of a tolerance
exemption. Contact: Lisa Austin, (RD),
(703) 305-7894, email address:
austin.lisa@epa.gov.

6. PP IN-10553. (EPA-HQ-OPP-
2013-0284). Syngenta Crop Protection,
LLC, P.O. Box 18300, Greensboro, NC
27419-8300, requests to establish an
exemption from the requirement of a
tolerance for residues of
polyurethane-type polymers (CAS Nos.
1161844-26-3, 1161844-30-9,
1161844-43-4, 1161844-51-4,
1161844-53-6, 693252-31-2,
162993-60-4, and 630102-86-2), under
40 CFR 180.960, when used as a
pesticide inert ingredient (carrier) in or
on raw agricultural commodities and
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food products. Tolerance exemption
descriptors for polymers produced by
the reaction of either 1,6-hexane-
diisocyanate; 2,4,4-trimethyl-1,6-
hexanediisocyanate; 5-isocyanato-1-
(isocyanatomethyl)-1,3,3-trimethyl
cyclohexane (isophoronediisocyanate);
4,4’- methylene-bis-1,
1’-cyclohexanediisocyanate; 4,4’-
methylene-bis-1,1’benzyldiisocyanate;
or 1,3-bis-(2-isocyanatopropan-2-yl)
benzene with polyethylenglycol and
end-capped with one or a mixture of
more than one of octanol, decanol,
dodecanol, tetradecanol, hexadecanol,
octadecanol, and octadec-9-enol or
polyethyleneglycol ethers of octanol,
decanol, dodecanol, tetradecanol,
hexadecanol, octadecanol, and
octadec-9-enol. An analytical method to
determine the molecular weight of the
polymer is dynamic light scattering. The
petitioner believes no analytical method
is needed because this information is
not required for the establishment of a
tolerance exemption. Contact: William
D. Cutchin, (RD), (703) 305—-7990, email
address: cutchin.william@epa.gov.

7. PP IN-10559. (EPA-HQ-OPP—
2013-0383). Evonik Goldschmidt Corp.,
P.O. Box 1299, Hopewell, VA 23860,
requests to establish an exemption from
the requirement of a tolerance for
residues of 2,5-furandione, polymer
with ethenylbenzene, hydrolyzed, 3-
(dimethylamino)propyl imide, imide
with polyethylene-polypropylene glycol
2-aminopropyl Me ether, 2,2’-(1, 2-
diazenediyl)bis[2-methylbutanenitrile]-
initiated, minimum number average
molecular weight (in AMU) 5,816 (CAS
No. 1062609—13-5), under 40 CFR
180.960, when used as a pesticide inert
ingredient (functioning as a dispersant)
in pesticide formulations. The petitioner
believes no analytical method is needed
because this information is not required
for the establishment of a tolerance
exemption. Contact: David Lieu, (RD),
(703) 305—-0079, email address:
lieu.david@epa.gov.

8. PP IN-10565. (EPA-HQ-OPP-
2013-0467). Huntsman Corp., 8600
Gosling Rd., The Woodlands, TX 77381,
requests to establish an exemption from
the requirement of a tolerance for
residues of cumenesulfonic acid and its
ammonium, calcium, magnesium,
potassium, sodium, and zinc salts with
no limits when used as pesticide inert
ingredients (surfactants, related
adjuvants of surfactants) in pesticide
formulations under 40 CFR 180.920 and
180.930, in or on all the raw agricultural
commodities, including the following
with Chemical Abstracts Service
Registry Numbers (CASRNSs):
Benzenesulfonic acid, 4-(1-
methylethyl)-, sodium salt (15763-76—

5); benzenesulfonic acid, 4-(1-
methylethyl)- (16066—35-6);
benzenesulfonic acid,
4-(1-methylethyl)-, potassium salt
(164524—-02-1); benzenesulfonic acid,
(1-methylethyl)-, potassium salt (28085—
69-0); benzenesulfonic acid, (1-
methylethyl)-, sodium salt (1:1) (28348—
53-0); benzenesulfonic acid, 2(or 4)-(1-
methylethyl)- (28631-63-2); benzene,
(1-methylethyl)-, monosulfo deriv.,
sodium salt (1:1) (32073—-22-6);
benzenesulfonic acid, (1-methylethyl)-,
ammonium salt (1:1) (37475—88-0);
benzenesulfonic acid, (1-methylethyl)-
(37953—-05-2); benzenesulfonic acid, (1-
methylethyl)-, magnesium salt (90959—
88—9). Prior to the submission of this
petition to add cumenesulfonate
CASRNS, the EPA reapproved
toluenesulfonate and xylenesulfonate
hydrotropes in the EPA Decision
Documents dated 9/14/2006 and 6/30/
2006. The combined documents are
available at http://www.epa.gov/
opprd001/inerts/xylenesulfonic.pdf.
Huntsman Corp. is relying on the
information in that combined EPA
Decision Document to support this
petition which includes a chemistry that
was also in the Screening Information
Data Set (SIDS) Initial Assessment
Report for hdrotropes. The SIDS
hydrotropes category included
cumenesulfonates, toluenesulfonates,
and xylenesulfonates. In fact,
cumenesulfonate data was used to
support the reassessment of the
toluenesulfonates and xylenesulfonates
in the EPA Decision Document.
Huntsman Corp. does not expect the
addition of these cumenesulfonate
CASRNS to result in additional exposure
or risk, and no new data is being
submitted with this petition. The
petitioner believes no analytical method
is needed because this information is
not required for the establishment of a
tolerance exemption. Contact: William
D. Cutchin, (RD), (703) 305—7990, email
address: cutchin.william@epa.gov.

Amended Tolerance Exemption

1. PP IN-10544. (EPA-HQ-OPP-
2013-0210). Akzo Nobel Surface
Chemistry, LLC, 525 West Van Buren,
Chicago, IL 60607-3823, requests to
amend an exemption from the
requirement of a tolerance under 40 CFR
180.920, 180.930, or 180.960, for
residues of [alpha]-alkyl-[omega]-
hydroxypoly (oxypropylene) and/or
poly(oxyethylene) polymers where the
alkyl chain contains a minimum of six
carbons, and alkyl-w-hydroxypoly
(oxypropylene) and/or poly
(oxyethylene) polymers where the alkyl
chain contains a minimum of six
carbons, minimum number average

molecular weight (in AMU) 1,100 in or
on the raw agricultural commodity
growing crops at no limitation. An
analytical method is not required for
enforcement purposes since the Agency
is establishing an exemption from the
requirement of a tolerance without any
numerical limitation. Contact: William
D. Cutchin, (RD), (703) 305—7990, email
address: cutchin.william@epa.gov.

2. PP IN-10551. (EPA-HQ-OPP-
2013-0381). Akzo Nobel Surface
Chemistry, LLC, 909 Mueller Dr.,
Chattanooga, TN 37406, requests to
revise an existing exemption from the
requirement of a tolerance for modified
acrylic polymers in 40 CFR 180.960.
Akzo Nobel Surface Chemistry, LLGC, is
requesting that the exemption be revised
to include lauryl methacrylate by
inserting lauryl methacrylate after
hydroxyethyl acrylate and before the
following text “and its sodium,
potassium, ammonium,
monoethanolamine and triethanolamine
salts; the resulting polymer having a
minimum number average molecular
weight (in amu), 1200.” This entry
begins with the following: Styrene,
copolymers with acrylic acid. The
petitioner believes no analytical method
is needed because this information is
not required for the establishment of a
tolerance exemption. Contact: Mark
Dow, (RD), (703) 305-5533, email
address: dow.mark@epa.gov.

List of Subjects

Environmental protection,
Agricultural commodities, Feed
additives, Food additives, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 11, 2013.

Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

[FR Doc. 2013-17378 Filed 7-18—13; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25
[IB DOCKET NO. 13-147; FCC 12-79]

Allegations of Anticompetitive
Behavior in Satellite Industry

AGENCY: Federal Communications
Commission.

ACTION: Notice of Inquiry.

SUMMARY: The Federal Communications
Commission (Commission) seeks

comment on whether, and, if so, to what
extent, incumbent satellite operators are
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inhibiting competition in the market for
satellite services, particularly in the
fixed-satellite services (FSS) arena.
Specifically, the Commission seeks
comment on whether FSS operators are
warehousing satellite orbital locations
and frequency assignments, and
preventing competitors from purchasing
capacity on incumbent-owned satellites.

DATES: Comments are due on or before
August 19, 2013, and reply comments
are due on or before September 17,
2013.

ADDRESSES: You may submit comments,
identified by IB Docket No. 13-147, by
any of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Federal Communications
Commission’s Web site: http:///
www.fcc.gov/cgb/ecfs. Follow the
instructions for submitting comments.

e People with Disabilities: Contact the
FCC by email to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.): FCC504@fcc.gov; or phone
202-418-0530; or TTY: 202—418-0432.

For detailed instructions for
submitting comments and additional
information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT:
Alan Thomas (202) 418—-2338, Satellite
Division, International Bureau, Federal
Communications Commission,
Washington, DC 20554. For additional
information concerning the information
collection(s) contained in this
document, contact Judith B. Herman at
202—418-0214, or via the Internet at
Judith-B.Herman®@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Inquiry (Notice) in IB Docket No. 13—
147, adopted June 5, 2013, and released
on June 7, 2013. The full text of the
Notice is available for public inspection
and copying during regular business
hours at the FCC Reference Information
Center, Portals II, 445 12th Street SW.,

Room CY-A257, Washington, DC 20554.

This document may also be purchased
from the Commission’s duplicating
contractor, Best Copy and Printing, Inc.,
Portals II, 445 12th Street SW., Room
CY-B402, Washington, DC 20554,
telephone 202-488-5300, facsimile
202—-488-5563, or via email
FCC@BCPIWEB.com.

Initial Paperwork Reduction Act of
1995 Analysis: This document does not
propose revised information collection
requirements.

I. Summary of Notice of Inquiry

A. Background

In this Notice of Inquiry (Notice) the
Commission seeks comment on
whether, and, if so, to what extent,
incumbent satellite operators are
inhibiting competition in the market for
satellite services, particularly in the
fixed-satellite services arena. This
Notice results from comments submitted
in response to two Congressionally-
mandated reports: The Orbit Act Report
and the Satellite Competition Report.

Pursuant to the Open-Market
Reorganization for the Betterment of
International Telecommunications Act
(Orbit Act),* the Commission is required
to submit an annual report to Congress
concerning the progress made with
regard to the privatization of INTELSAT
and Inmarsat. Some of the comments
submitted in preparation of the Eleventh
Orbit Act Report? raised two allegations
of anticompetitive behavior: First, that
Intelsat and other dominant satellite
operators are warehousing scarce orbital
resources, i.e., hoarding satellite orbital
locations and frequency assignments by
failing to replace aging satellites on a
timely basis or otherwise failing to
provide transponder capacity that
reflects current technology. The second
allegation is that Intelsat is now a
vertically integrated company, i.e. able
to provide its customers both space and
ground communications services, that
discriminates against competitors. As a
vertically integrated company, Intelsat
not only provides satellite services to
integrators (resellers) who need satellite
bandwidth to fashion their own
customer-specific service offerings, but
Intelsat also competes against
integrators because Intelsat is now able
to fashion its own customer-specific
service offerings. Consequently, some
integrators allege that this dual role has
resulted in them being vertically
foreclosed or barred by Intelsat from
securing satellite bandwidth capacity.

The Commission noted that the
Eleventh Orbit Act Report was not the
appropriate forum in which to resolve
such allegations, and stated that the
allegations would be addressed in an
appropriate forum.

The allegations were again raised in
comments considered in the Third
Satellite Competition Report,3 a report

1 Open-Market Reorganization for the Betterment
of International Telecommunications Act, 47 U.S.C.
§§ 701, 706(e) (2000).

2FCC Report to Congress as Required by the
ORBIT Act: Eleventh Report, FCC 10-112, 25 FCC
Rcd 7834, 7857-7861(2010)

3 Third Report and Analysis of Competitive
Market Conditions with respect to Domestic and
International Satellite Communications Services,

the Commission annually delivers to
Congress regarding the state of
competition in the satellite industry.4 In
the Third Satellite Competition Report,
one commenter expanded upon the
warehousing and vertical foreclosure
allegations it made in the Eleventh Orbit
Act Report; the Commission, however,
determined that it was unable to reach
conclusions regarding these allegations
for two reasons. First, the factual record
for the Third Satellite Competition
Report was limited with regard to the
warehousing allegations and, second,
the evidence was inconclusive whether
Intelsat restricts or prevents integrators
from obtaining satellite bandwidth
capacity. The Third Satellite
Competition Report concluded that
these allegations warranted additional
analysis in a separate proceeding where
a more detailed record could be
developed and explored.

B. Warehousing Allegations

a. Gaps in Service

In the Notice, the Commission
identified four types of potential
warehousing scenarios. In the first
scenario, warehousing can result from
gaps in service when an operator de-
orbits or relocates an in-orbit satellite,
but does not immediately place another
satellite into the vacated orbital
location. Whether such a gap is the
result of warehousing or a legitimate
exercise of operator flexibility is a
determination the Commission makes
on a case-by-case basis. In the Notice,
the Commission asks, for example,
whether it should adopt a rule that
declares unused spectrum available for
reassignment as soon as service is
terminated, unless an operator can
demonstrate that it terminated service
because of an unforeseen catastrophic
circumstance. Alternatively, the
Commission asks whether permitting
some gap in service would strike a
better balance between providing an
operator flexibility in managing its fleet
while still safeguarding against
warehousing.

Gaps in service often result in satellite
operators inserting replacement
satellites that do not operate on all the
frequency bands used by the retired or
relocated satellite; and while satellite
operators sometimes specify the
frequencies used by both incoming and
outgoing satellites, often they do not,

Report and Analysis of Competitive Market
Conditions with respect to Domestic and
International Satellite Communications Services,
FCC 11-183, IB Docket Nos. 09-16 and IB 10-99,
26 FCC Rcd 17284, 17346—17353 (2011).

4 Amendment to Communications Satellite Act,
Public Law 109-34, 119 Stat. 377 (2005), codified
at 47 U.S.C. §703.
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thus requiring that the Commission
expend resources and time in order to
sort out which frequencies are
operational at a particular orbital
location. Thus, the Commission asks, for
example, whether each replacement
application should include a table that
lists the frequencies used by both the
original and the replacement space
station, and whether an application
should be considered incomplete if it
does not include such a table. The
Commission also seeks comment on
how to expeditiously address situations
where incomplete frequency
information is provided.

Additionally, there are instances
where a gap in service is caused by
unforeseen circumstances. Under the
Commission’s current rules, requests for
emergency replacement satellites are
considered on a case-by-case basis and,
generally, the Commission grants
authority for emergency replacement
satellites as long as an operator timely
launches a new satellite or relocates an
in-orbit satellite into the vacant orbital
location. Where the failure of a fully
functional five-year old in-orbit satellite
would be viewed as a catastrophic
failure that excuses a gap in service, the
Commission asks, for example, whether
the same should be true of a fourteen-
year old satellite that fails a few months
earlier than expected; relatedly, the
Commission asks whether in a non-
emergency situation, the satellite
operator should have made significant
progress on construction of and have
concrete launch plans for a replacement
satellite, particularly given that it takes
two-to-five years to construct and
launch a satellite. The Commission also
asks, for example, whether it should
require satellite operators to submit, in
their annual reports, end-of-life
projections for all in-orbit satellites, and
asks for comment on whether it should
propose rules that may allow it to
expedite consideration of requests for
emergency replacement satellites.

b. Older Replacement Satellites

In the second scenario, warehousing
can arise when there is no gap in service
but a satellite operator decides to
relocate an older, in-orbit satellite to
serve as a replacement for a satellite it
has de-orbited or moved to another
location. These situations potentially
restrict transponder capacity and result
in an underutilization of spectrum
resources because newer technology is
not brought into use at that orbital
location. As with other potential
warehousing situations, the Commission
must evaluate these requests on a case-
by-case basis; thus, the Commission
seeks comment on, for example, the use

of older satellites as replacement
satellites and whether this practice
restricts transponder capacity and
results in an underutilization of
spectrum resources. Additionally, the
Commission requests comment on
whether or to what extent allowing
operators to use older satellites as
replacements precludes the use of
newer technologies that can provide
improved services to consumers.® For
example, the Commission asks whether
it should permit an operator to replace
a 13- or 14- year old satellite with
another satellite that is 13- or 14-years
old, and whether it should be more
concerned about the health of the
replacement satellite, rather than its age.

c. License Extensions

With an increase in the useful life of
satellites, the third potential
warehousing scenario is evidenced by
the increase in the number of requests
made of the Commission to extend a
satellite’s license term well beyond its
initial license term. While it may be
possible for a satellite to operate an
additional decade or more beyond its
original license term, the Commission
asks whether lengthy extensions allow
inefficient or partially-functioning
satellites to block customer access to
newer, state-of-the art satellites.
Additionally, the Commission asks
whether, for example, prior to granting
a license extension, it should require the
operator to submit information
regarding the satellite’s health, and how
it might apply license extension
limitations to non-U.S. licensed
satellites granted market access to the
United States.

d. Underutilized Satellites

The fourth potential warehousing
scenario concerns underutilized
satellites. Regardless of age and for a
variety of reasons, satellites may not be
operating at full capacity. The
Commission seeks comment on whether
this creates a concern that the operator
is warehousing spectrum, and asks
whether it should propose a rule that

5Most satellite operators are required to submit
annual reports to the Commission detailing the
status of their space stations. Depending on the
service, the operator may have to provide the status
of satellite construction and expected launch dates,
and a detailed description of the utilization of in-
orbit satellites, including outages, and any
transponders not available for service. See 47 CFR
§§25.142(c), 25.143(e), 25.145(f)(1), 25.146(1), and
25.210(1). The Commission has proposed to
consolidate these reporting requirements into a
single rule. See Comprehensive Review of Licensing
and Operating Rules for Satellite Services, FCC 12—
117, Notice of Proposed Rulemaking, 27 FCC Red
11619 (2012). Comprehensive Review of Licensing
and Operating Rules for Satellite Services, Proposed
Rules, 77 FR 67172 (Nov. 8, 2012).

automatically terminates a space station
license if the percentage of unused
capacity exceeds a certain amount. Even
if the authorization for an underutilized
satellite is not cancelled, the
Commission asks whether, at a
minimum, the unused spectrum should
be made available for reassignment.
Additionally, the Commission asks
whether there are instances in which
such “non-use” may be acceptable.

2. Vertical Foreclosure Allegations

Although some integrators allege that
a vertically-integrated Intelsat has
foreclosed them from securing satellite
bandwidth capacity, the Commission’s
focus is on protecting competition
rather than protecting particular
competitors. Thus, loss of business and
profits to integrator firms themselves is
not considered a public interest harm if
end users, i.e., customers and/or
consumers, are not harmed.

a. Analytical Framework

In the Third Satellite Competition
Report, the Commission described a
multi-step framework for examining the
vertical foreclosure allegations and
determining whether end users are
being harmed. The framework, for
example, seeks to determine: (1)
Whether the alleged foreclosure conduct
has or might lessen competition by
excluding integrators from acquiring
bandwidth capacity, and whether
integrators have access to adequate
alternatives to satellite bandwidth; (2)
whether Intelsat has the ability to
compete effectively as a provider of
satellite services as well the ability to
foreclose competitors; (3) whether
Intelsat’s vertical integration creates
procompetitive cost savings and
efficiencies likely to be passed on to end
users; or, instead, is likely to result in
increased price or degraded service
quality; (4) whether any resulting
efficiencies from vertical integration are
likely passed on to end users; and (5)
whether the Commission must
determine if vertically integrated
satellite operators will, to their
advantage and to the detriment of
integrators, purchase bandwidth from
each other, and whether that
relationship might have an impact on
competition.

b. Issues for Inquiry

In addition to seeking comment on
the multi-step framework, the
Commission seeks additional
information that can help it evaluate
adequately the warehousing and vertical
foreclosure allegations. For example, the
Commission seeks more details on the
nature and scope of the alleged
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foreclosure, asking that commenters
detail the time period, the geographic
routes involved, the amount and type of
bandwidth capacity (Ku-band, C-band,
etc.) involved, and the size of the
disputed business, either in absolute
terms or relative to the size of the
excluded integrators’ business, the FSS
operators’ business, or the total demand
of the affected customer(s). The
Commission asks whether integrators,
for example, have viable options other
than using satellite bandwidth capacity,
whether integrators can launch their
own satellites, and how non-satellite
bandwidth options compare to service
provide by satellite operators.

The Commission asks commenters
about various types of pricing
information; information that will aid in
measuring cost savings and efficiencies
that, if any, result from vertical
integration; data on why vertical
integration does not reduce costs and
create efficiencies; data that quantifies
the effect of the vertical integration on
the services provided to end users
(including changes in the number of
bidders, the features and quality of
service provided by the selected bidder,
and bid rates); data on whether Intelsat
vertical integration was facilitated by
horizontal collusion among satellite
operators, and/or whether the vertical
integration has enhanced or deterred
coordinated interactions among
potential bidders; and comment on
appropriate remedies that could be
implemented by the Commission.

II. Regulatory Impact Conclusion

This Notice seeks data which will be
used to assess the warehousing and
vertical foreclosure allegations. It does
not propose any changes to existing
rules.

III. Procedural Matters
A. Ex Parte

The proceeding this Notice initiates
shall be treated as a “permit-but-
disclose” proceeding in accordance
with the Commission’s ex parte rules.
Persons making ex parte presentations
must file a copy of any written
presentation or a memorandum
summarizing any oral presentation
within two business days after the
presentation (unless a different deadline
applicable to the Sunshine period
applies). Persons making oral ex parte
presentations are reminded that
memoranda summarizing the
presentation must (1) list all persons
attending or otherwise participating in
the meeting at which the ex parte
presentation was made, and (2)
summarize all data presented and

arguments made during the
presentation. If the presentation
consisted in whole or in part of the
presentation of data or arguments
already reflected in the presenter’s
written comments, memoranda or other
filings in the proceeding, the presenter
may provide citations to such data or
arguments in his or her prior comments,
memoranda, or other filings (specifying
the relevant page and/or paragraph
numbers where such data or arguments
can be found) in lieu of summarizing
them in the memorandum. Documents
shown or given to Commission staff
during ex parte meetings are deemed to
be written ex parte presentations and
must be filed consistent with rule
1.1206(b). In proceedings governed by
rule 1.49(f) or for which the
Commission has made available a
method of electronic filing, written ex
parte presentations and memoranda
summarizing oral ex parte
presentations, and all attachments
thereto, must be filed through the
electronic comment filing system
available for that proceeding, and must
be filed in their native format (e.g., .doc,
.xml, .ppt, searchable .pdf). Participants
in this proceeding should familiarize
themselves with the Commission’s ex
parte rules.

B. Initial Regulatory Flexibility Act

This document does not propose any
economic impact on small entities.

C. Initial Paperwork Reduction

This document does not propose new
or modified information collection
requirements, and does not propose to
eliminate any existing information
collection requirements.

D. Filing of Comments and Reply
Comments

Pursuant to sections 1.415 and 1.419
of the Commission’s rules, 47 CFR
§§1.415, 1.419, interested parties may
file comments and reply comments on
or before the dates indicated on the first
page of this document. When filing
comments or reply comments, please
reference IB Docket No. 13-147.
Comments may be filed using: (1) The
Commission’s Electronic Comment
Filing System (ECFS), (2) the Federal
Government’s eRulemaking Portal, or (3)
by filing paper copies. See Electronic
Filing of Documents in Rulemaking
Proceedings, 63 FR 24121 (1998).

e Electronic Filers: Comments may be
filed electronically using the Internet by
accessing the ECFS: http://www.fcc.gov/
cgb/ecfs/ or the Federal eRulemaking
Portal: http://www.regulations.gov.
Filers should follow the instructions

provided on the Web site for submitting
comments.

e Paper Filers: Parties who choose to
file by paper must file an original and
four copies of each filing. If more than
one docket or rulemaking number
appears in the caption of this
proceeding, filers must submit two
additional copies for each additional
docket or rulemaking number.

Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail. All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

¢ All hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary must be
delivered to FCC Headquarters at 445
12th Street SW., Room TW-A325,
Washington, DC 20554. All hand
deliveries must be held together with
rubber bands or fasteners. Any
envelopes must be disposed of before
entering the building.

¢ Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

e U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street SW.,
Washington DC 20554.

People With Disabilities: To request
materials in accessible formats for
people with disabilities (braille, large
print, electronic files, audio format),
send an email to fcc504@fcc.gov or call
the Consumer and Governmental Affairs
Bureau at 202—418-0530 (voice) or 202—
418-0432 (TTY). Contact the FCC to
request reasonable accommodations for
filing comments (accessible format
documents, sign language interpreters,
CART, etc.) by email at:
FCC504@fcc.gov; phone: 202—418-0530
or TTY: 202—418-0432.

IV. Ordering Clauses

Accordingly, it is ordered that,
pursuant to sections 1, 4(i), 4(j), 4(o),
301, and 403 of the Communications
Act of 1934, as amended, 47 U.S.C. 151,
154 (i)—(j) & (0), 301, and 403, section
1.430 of the Commission’s Rules, 47
CFR 1.430, this Notice of Inquiry in IB
Docket No. 13—-47 is adopted.

It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center shall send a copy of
this Notice of Proposed Rulemaking,
including the initial regulatory
flexibility act analysis, to the Chief
Counsel for Advocacy of the Small
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Business Administration, in accordance
with Section 603(a) of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.
(1981).

Federal Communications Commaission.
Marlene H. Dortch,

Secretary.

[FR Doc. 2013-17395 Filed 7-18-13; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket Nos. FWS—-R8-ES-2012-0100;
FWS-R8-ES-2012-0074; 4500030113]

RIN 1018—-AZ21; RIN 1018-AY07

Endangered and Threatened Wildlife
and Plants; Endangered Status for the
Sierra Nevada Yellow-Legged Frog and
the Northern Distinct Population
Segment of the Mountain Yellow-
Legged Frog, and Threatened Status
for the Yosemite Toad

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of the
public comment period.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
reopening of the public comment period
on our April 25, 2013, proposed rule to
list the Sierra Nevada yellow-legged frog
and the northern distinct population
segment (DPS) (populations that occur
north of the Tehachapi Mountains) of
the mountain yellow-legged frog as
endangered species, and the Yosemite
toad as a threatened species. We are also
reopening the public comment period
on our April 25, 2013, proposed rule to
designate critical habitat for these
species. The 60-day comment period for
both proposed rules ended on June 24,
2013. This notice announces reopening
of the comment periods to allow all
interested parties an additional
opportunity to comment on the
proposed rules and to submit
information on the status of the species
and proposed critical habitat. We will
consider all comments and information
provided by the public during these
comment periods in preparation of a
final determination on our proposed
listings and designation of critical
habitat. Accordingly, the final decisions
may differ from our proposals. If you
submitted comments previously, you do
not need to resubmit them because we
have already incorporated them into the
public record and will fully consider
them in preparation of the final rules.

DATES: The comment periods for the
proposed rules published April 25,
2013, at 78 FR 24472 and 24516, are
reopened. We will consider all
comments received or postmarked on or
before November 18, 2013. Comments
submitted electronically using the
Federal eRulemaking Portal (see
ADDRESSES section, below) must be
received by 11:59 p.m. Eastern Time on
the closing date.

ADDRESSES:

Document availability: You may
obtain copies of the proposed rule and
related documents on the Internet at
http://www.regulations.gov at Docket
Number FWS-R8-ES-2012-0100 for the
proposed listing and Docket Number
FWS-R8-ES-2012-0074 for the
proposed critical habitat. You can also
obtain copies by mail from the
Sacramento Fish and Wildlife Office
(see FOR FURTHER INFORMATION CONTACT).

Comment submission: You may
submit written comments by one of the
following methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search box,
enter FWS—R8-ES—-2012-0100 (the
docket number for the proposed listing
rule) or FWS—-R8-ES—-2012-0074 (the
docket number for the proposed critical
habitat rule). On the search results page,
under the Comment Period heading in
the menu on the left side of your screen,
check the box next to “Open” to locate
this document. Please ensure you have
found the correct document before
submitting your comments. If your
comments will fit in the provided
comment box, please use this feature of
http://www.regulations.gov, as it is most
compatible with our comment review
procedures. If you attach your
comments as a separate document, our
preferred file format is Microsoft Word.
If you attach multiple comments (such
as form letters), our preferred format is
a spreadsheet in Microsoft Excel.

(2) By hard copy: Submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: FWS—-R8-ES-2012—
0100 (if commenting on the proposed
listing rule) or FWS-R8-ES-2012-0074
(if commenting on the proposed critical
habitat rule); Division of Policy and
Directives Management; U.S. Fish and
Wildlife Service; 4401 N. Fairfax Drive,
MS 2042-PDM; Arlington, VA 22203.

We request that you send comments
only by the methods described above.
We will post all information received on
http://www.regulations.gov. This
generally means that we will post any
personal information you provide us
(see Request for Information in
SUPPLEMENTARY INFORMATION for more
information).

FOR FURTHER INFORMATION CONTACT: Jan
Knight, Deputy Field Supervisor,
Sacramento Fish and Wildlife Office,
2800 Cottage Way, Suite W-2605,
Sacramento, CA 95825; telephone 916—
414-6600; facsimile 916—414-6712. If
you use a telecommunications device
for the deaf (TDD), call the Federal
Information Relay Service (FIRS) at
800-877-8339.

SUPPLEMENTARY INFORMATION:

Background

On April 25, 2013, we published in
the Federal Register a proposed rule to
list the Sierra Nevada yellow-legged frog
and the northern distinct population
segment (DPS) (populations that occur
north of the Tehachapi Mountains) of
the mountain yellow-legged frog as
endangered species, and the Yosemite
toad as a threatened species (78 FR
24472). Also on April 25, 2013, we
published in the Federal Register a
proposed rule to designate critical
habitat for these species (78 FR 24516).
The 60-day comment period for both
proposed rules ended on June 24, 2013.

Information Requested

We are reopening the public comment
period for two proposed rules for the
Sierra Nevada yellow-legged frog, the
northern distinct population segment
(DPS) (populations that occur north of
the Tehachapi Mountains) of the
mountain yellow-legged frog, and the
Yosemite toad. We will accept written
comments and information during this
reopened comment period on our April
25, 2013, proposed rules to list these
species (78 FR 24472) and to designate
critical habitat (78 FR 24516). For more
information on the specific information
we are seeking, please see the April 25,
2013, proposed rules.

You may submit your comments and
materials concerning the proposed rules
by one of the methods listed in
ADDRESSES. We will not accept
comments sent by email or fax, or to an
address not listed in ADDRESSES. If you
submit a comment via http://
www.regulations.gov, your entire
comment—including your personal
identifying information—will be posted
on the Web site. If you submit a
hardcopy comment that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy comments on
http://www.regulations.gov.

Comments previously submitted need
not be resubmitted, as they will be fully
considered in preparation of the final
rules. We intend that any final actions
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resulting from these proposals be as
accurate as possible and based on the
best available scientific and commercial
data. We will consider information and
recommendations from all interested
parties. Your comments are part of the
public record, and we will fully
consider them in the preparation of our
final determinations.

Comments and materials we receive,
as well as supporting documentation we
used in preparing the proposed rule,
will be available for public inspection
on http://www.regulations.gov, or by
appointment, during normal business
hours, at the Sacramento Fish and
Wildlife Office (see FOR FURTHER
INFORMATION CONTACT).

Authority

The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: July 9, 2013.

Rowan J. Gould,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. 2013-17197 Filed 7-18-13; 8:45 am]|
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket Nos. FWS-R6-ES-2011-0111;
FWS—-R6-ES-2012-0108: 4500030113]

RIN 1018—-AZ20; RIN 1018-AX71

Endangered and Threatened Wildlife
and Plants; 6-Month Extension of Final
Determinations on the Proposed
Endangered Status and Proposed
Designation of Critical Habitat for
Gunnison Sage-Grouse

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rules; Reopening of
the Comment Period.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
6-month extension of the final
determination of whether to list the
Gunnison sage-grouse (Centrocercus
minimus) as endangered and designate
critical habitat, and announce the
reopening of the comment period on the
proposed rules to list the species and to
designate critical habitat. We are taking
this action based on our finding that
there is substantial disagreement
regarding the sufficiency and accuracy
of the available data relevant to our
determinations regarding the proposed
listing rule, making it necessary to

solicit additional information by
reopening the comment period for 45
days. Comments previously submitted
need not be resubmitted as they are
already incorporated into the public
record and will be fully considered in
the final rules.

DATES: The comment period end date is
September 3, 2013. We request that
comments be submitted by 11:59 p.m.
Eastern Time on the closing date.
ADDRESSES: You may submit comments
by one of the following methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search box,
enter the appropriate Docket No.: FWS—
R6-ES-2012-0108 for the proposed
endangered status for Gunnison sage-
grouse; or FWS-R6-ES-2011-0111 for
the proposed designation of critical
habitat for Gunnison sage-grouse. You
may submit a comment by clicking on
“Comment Now!”

(2) By Hard Copy: For the proposed
endangered status for Gunnison sage-
grouse, submit by U.S. mail or hand-
delivery to: Public Comments
Processing, Attn: FWS-R6-ES—-2012—
0108; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service; 4401 N. Fairfax Drive, MS
2042-PDM; Arlington, VA 22203.

For the proposed designation of
critical habitat for Gunnison sage-
grouse, submit by U.S. mail or hand-
delivery to: Public Comments
Processing, Attn: FWS-R6-ES-2011-
0111; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service; 4401 N. Fairfax Drive, MS
2042-PDM; Arlington, VA 22203.

We request that you send comments
only by the methods described above.
We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
Public Comments section below for
more information).

FOR FURTHER INFORMATION CONTACT:
Patty Gelatt, Western Colorado
Supervisor, U.S. Fish and Wildlife
Service, Western Colorado Field Office,
764 Horizon Drive, Building B, Grand
Junction, CO 81506—3946; telephone
970-243-2778; facsimile 970-245-6933.
Persons who use a telecommunications
device for the deaf (TDD) may call the
Federal Information Relay Service
(FIRS) at (800-877—8339).
SUPPLEMENTARY INFORMATION:

Background

On January 11, 2013, we published a
proposed rule listing the Gunnison sage-
grouse as endangered (78 FR 2486) and
a proposed designation of critical

habitat for the Gunnison sage-grouse (78
FR 2540) under the Endangered Species
Act of 1973, as amended (Act). For a
description of previous Federal actions
concerning the Gunnison sage-grouse,
please refer to the proposed listing rule.
We held four public meetings regarding
the proposed rule and designation in
January and February 2013 and also
extended the initial 60-day comment
period on these proposals by an
additional 21 days, until April 2, 2013
(78 FR 15925, March 13, 2013). We also
solicited and received independent
scientific review of the information
contained in each proposed rule from
peer reviewers with expertise in
Gunnison sage-grouse or similar species
biology, in accordance with our July 1,
1994 peer review policy (59 FR 34270).

Section 4(b)(6) of the Act and its
implementing regulation, 50 CFR
424.17(a), requires that we take one of
three actions within 1 year of a
proposed listing and concurrent
proposed designation of critical habitat:
(1) Finalize the proposed rules; (2)
withdraw the proposed rules; or (3)
extend the final determination by not
more than 6 months, if there is
substantial disagreement among
scientists knowledgeable about the
species regarding the sufficiency or
accuracy of the available data relevant
to the determination, for the purposes of
soliciting additional data.

During the public comment period,
we received multiple comments on the
proposed listing and critical habitat
designation from scientists with
knowledge of the species and others
regarding the sufficiency or accuracy of
the available data used to support these
proposed rulemakings. We also received
comments on the proposed rules from
scientists with expertise on Gunnison
sage-grouse or similar species biology
through the peer review process. In
particular, commenters raised questions
regarding:

(1) The interpretation of scientific
literature in the proposed rulemakings,
and scientific literature that we may
have overlooked in our analysis.
Specifically, some scientists
knowledgeable about the species were
concerned with the appropriateness of
our interpretation of a study by Aldridge
et al. (2011) on habitat use by Gunnison
sage-grouse near roads and residential
developments, and a study by Wisdom
et al. (2011) which concludes that there
are no strongholds for the species. These
commenters also suggested that there
may be additional, relevant studies that
were not analyzed in the proposed
rules.

(2) Gunnison sage-grouse population
trends. Specifically, some scientists
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questioned our analysis of the species’
population trends in the Gunnison
Basin, suggesting we did not account for
increasing lek counts and what these
scientists consider a low risk of
extinction in that population.

(3) The scope and efficacy of
Gunnison County’s regulatory
mechanisms in addressing threats to
Gunnison sage-grouse in the Gunnison
Basin. Specifically, we received
comments suggesting that we may have
underestimated the extent to which
Gunnison County’s regulatory
mechanisms address residential
development and other threats to the
species.

(4) The accuracy of projections about
the extent of future residential
development within the range of the
species. Specifically, commenters
suggested that we may have
overestimated the amount of future
growth in human populations and
development that is expected to occur
within the species’ range in the
Gunnison Basin.

(5) What constitutes historical habitat
and important current habitat for the
species. Specifically, some scientists
knowledgeable about the species
suggested we may have overestimated
the extent of historical Gunnison sage-
grouse habitat, and habitat that is
important for the species.

As aresult of these comments, we
find that there is substantial
disagreement among scientists
knowledgeable about the species
regarding the sufficiency and accuracy
of the available data that is relevant to
our determination of the proposed
listing and critical habitat designation.
In consideration of these scientific
disagreements, we have determined that
a 6-month extension of final
determinations for these rulemakings is
warranted, and are hereby extending the
final determinations for 6 months in
order to solicit information that will
help to clarify these issues and to fully
analyze this information. This extension
will also allow us to solicit and consider
information relating to other substantial
disagreements regarding available data
that are relevant to our final listing
determination. If we determine that
listing is warranted, we will designate
critical habitat to the maximum extent
prudent and determinable.

As noted in the proposed listing rule
(78 FR 2486), we were previously
required by the terms of a judicially
approved settlement agreement to make
a final determination on the Gunnison
sage-grouse proposed rules no later than
September 30, 2013. Therefore, with
this 6-month extension, we will make a

final determination on the proposed
rules no later than March 31, 2014.

Public Comments

We will accept written comments and
information during this reopened
comment period on our proposed listing
for the Gunnison sage-grouse that was
published in the Federal Register on
January 11, 2013 (78 FR 2486), and our
proposed critical habitat designation for
the Gunnison sage-grouse that was
published in the Federal Register on
January 11, 2013 (78 FR 2540). We will
consider information and
recommendations from all interested
parties. We intend that any final action
resulting from these proposals be as
accurate as possible and based on the
best available scientific and commercial
data.

In consideration of the scientific and
other disagreements about the data used
to support these proposed rulemakings,
we are particularly interested in new
information and comment regarding:

(1) Whether we have appropriately
interpreted the scientific studies cited in
the proposed rule, and whether there is
additional scientific information we
may have overlooked;

(2) Gunnison sage-grouse population
trends in each population area;

(3) The scope and effectiveness of
regulatory mechanisms enacted by
Gunnison County to address threats to
the Gunnison sage-grouse;

(4) Projections for future residential
development and human population
growth within Gunnison sage-grouse
range in the Gunnison Basin including
portions of Gunnison and Saguache
Counties; and

(5) What constitutes historical habitat
and important current habitat for the
species.

If you previously submitted
comments or information on the
proposed rule, please do not resubmit
them. We have incorporated them into
the public record, and we will fully
consider them in the preparation of our
final determination. Our final
determination concerning this proposed
listing will take into consideration all
written comments and any additional
information we received.

You may submit your comments and
materials concerning this proposed rule
by one of the methods listed in the
ADDRESSES section above. We request
that you send comments only by the
methods described in the ADDRESSES
section.

If you submit information via http://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the Web site. If your submission is

made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy submissions
on http://www.regulations.gov.

Comments and materials we receive,
as well as supporting documentation we
used in preparing the proposed rules,
will be available for public inspection
on http://www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Western Colorado Field Office
(see FOR FURTHER INFORMATION CONTACT).
You may obtain copies of the proposed
rules on the Internet at http://
www.regulations.gov at Docket No.
FWS-R6-ES-2012-0108 for the
proposed endangered status for
Gunnison sage-grouse; or Docket No.
FWS-R6-ES-2011-0111 for the
proposed designation of critical habitat
for Gunnison sage-grouse. Copies of the
proposed rules are also available at
http://www.fws.gov/mountain-prairie/
species/birds/gunnisonsagegrouse/. A
notice of availability for the draft
economic analysis of the proposed
designation of critical habitat for the
Gunnison sage-grouse will be published
in the Federal Register in the near
future.

Authors

The primary authors of this notice are
the staff of the U.S. Fish and Wildlife
Service.

Authority

The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: June 26, 2013.

Stephen Guertin,

Deputy Director, U.S. Fish and Wildlife
Service.

[FR Doc. 2013—-16812 Filed 7—18-13; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 130528511-3592-01]
RIN 0648-BD31

Fisheries off West Coast States;
Pacific Coast Groundfish Fishery
Management Plan; Commercial,
Limited Entry Pacific Coast Groundfish
Fishery; Program Improvement and
Enhancement

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: This proposed action would
implement revisions to the Pacific coast
groundfish trawl rationalization
program (program), a catch share
program, and includes clarifications of
regulations that affect the limited entry
trawl and limited entry fixed gear
sectors managed under the Pacific Coast
Groundfish Fishery Management Plan
(FMP). This action proposes to
implement trailing actions for the
program that either implement original
provisions of the program, including
quota share (QS) permit application and
transfer regulations, increase flexibility
or efficiency, or address minor
revisions/clarifications.

DATES: Submit comments on or before
August 19, 2013.

ADDRESSES: You may submit comments
on this document, identified by NOAA-
NMFS-2013-0086, by any of the
following methods:

¢ Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/
#!docketDetail;D=NOAA-NMFS-2013-
0086, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
William W. Stelle, Jr., Regional
Administrator, Northwest Region,
NMFS, 7600 Sand Point Way NE.,
Seattle, WA 98115-0070; Attn: Ariel
Jacobs.

e Fax:206-526—6736; Attn: Ariel
Jacobs.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record

and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous). Attachments to
electronic comments will be accepted in
Microsoft Word, Excel, or Adobe PDF
file formats only.

Written comments regarding the
burden-hour estimates or other aspects
of the collection of information
requirements contained in this proposed
rule may be submitted to William W.
Stelle, Jr., Regional Administrator,
Northwest Region, NMFS, 7600 Sand
Point Way NE., Seattle, WA 98115—
0070, and to OMB by email to
OIRA_Submission@omb.eop.gov, or fax
to 202—-395-7285.

FOR FURTHER INFORMATION CONTACT:
Ariel Jacobs, 206—526—4491; (fax) 206—
526—-6736; Ariel.Jacobs@noaa.gov.
SUPPLEMENTARY INFORMATION:

Background

In January 2011, NMFS implemented
the trawl rationalization program for the
Pacific coast groundfish fishery’s trawl
fleet (see 75 FR 78344; Dec. 15, 2010).
The program was adopted in 2010
through Amendments 20 and 21 to the
FMP and consists of an Individual
Fishing Quota (IFQ) program for the
shorebased trawl fleet (including
whiting and non-whiting fisheries); and
cooperative (coop) programs for the at-
sea mothership and catcher/processor
trawl fleets (whiting only). Since that
time, the Pacific Fishery Management
Council (Council) and NMFS have been
addressing implementation issues as
they arise, some of which are the subject
of this proposed rule. This proposed
action would include the following, by
category of (a) implementation of
original program, (b) increasing
flexibility or efficiency, and (c) minor
revisions/clarifications:

(A) Implementation of Original Program

1. Establish quota share (QQS) permit
application and QS transfer regulations,

(B) Increasing Flexibility or Efficiency

2. Clarify exceptions for lenders from
control rules,

3. Change the opt-out requirement for
quota pound (QP) deficits,

4. Eliminate double filing of co-op
reports (November and March),

5. Revise first receiver site license
requirements (FRSL), including site
inspection and expiration date,

6. Remove end of the year ban on QP
transfers between vessel accounts,

(C) Minor Revisions/Clarifications

7. Remove the term “permit holder”
from groundfish regulations and replace
with “vessel owner”, “permit owner”,
or “owner of a vessel registered to a
limited entry permit” as applicable,

8. Revise the process for a permit
holder (vessel owner) to change their
vessel ownership,

9. Clarify that the processor obligation
may be to more than one MS permit,

10. Revise the mothership catcher
vessel (MS/CV) endorsement restriction
given severability,

11. Clarify sorting requirement for full
retention so “‘predominant species”
means only one species,

12. Clarify the accumulation limits
calculation for compliance with the
annual QP vessel limit in vessel
accounts,

13. Add a prohibition against failing
to establish a new vessel account,
following a change in vessel ownership,
prior to fishing in the Shorebased IFQ
program, and

14. Add a prohibition against landing
fish from an IFQ trip to a first receiver
without a valid FRSL.

Each of these items is described in
greater detail below, including sector(s)
of the fishery impacted by the item,
rationale for the proposed change, and
a discussion of any relevant Council
action pertaining to the item.

1. Establish QS Permit Application and
QS Transfer Regulations

Proposed implementation of QS
transfer regulations would only affect
the Shorebased IFQ sector of the Pacific
Coast Groundfish fishery. The ability to
transfer, after the first two years of the
program, QS between participants in the
Shorebased IFQQ sector was approved
under the original provisions of the
program (see 75 FR 78344), however
due to the Reconsideration of the Initial
Allocation of Pacific whiting (whiting)
to the Shoreside IFQ and Mothership
sectors of the fishery, NMFS delayed QS
transfer until January 1, 2014 for all
species with the exception of widow
rockfish (see 77 FR 45508 and 78 FR
18879). By implementing QS transfer
regulations, including an application
process for new entrants intending to
purchase QS, this proposed action will
increase flexibility and efficiency for
members of this sector, and provide a
pathway for new entrants to establish
QS permits/accounts and purchase QS.

The Council selected a preliminary
preferred alternative (PPA) at its March
2012 meeting to delay the
implementation of QS transfer and
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divestiture of QS held in excess of the
accumulation limits in the shoreside
IFQ sector, as well as severability and
divestiture in the Mothership sector,
pending resolution of the whiting
reconsideration. At its September 2012
meeting, the Council recommended that
the QS transfer and divestiture periods
for the shoreside IFQ sector begin on
January 1, 2014 with the deadline to
divest shares in excess of the
accumulation limits extended to
December 31, 2015, and that MS/CV
severability begin on September 1, 2014,
with a delay of the deadline to divest
endorsements and catch history
assignments in excess of the
accumulation limits extended to August
31, 2016. Therefore, this rule proposes
to further develop the process for QS
transfers and applications.

NMEF'S proposes to add a QS permit
application process at
§660.140(d)(2)(iii) that would allow
each unique QS permit applicant to
submit a complete application form,
including a Trawl Identification of
Ownership Interest Form, between
January 1 and November 30 of each
year. This application period aligns
with the proposed QS trading period
below. Upon approval of a QS permit
application, NMFS would issue a QS
permit and associated QS account with
a starting QS percentage balance of zero
for each IFQ and individual bycatch
quota (IBQ) species. If a QS permit
application were denied, an initial
administrative determination (IAD)
would be mailed to the applicant, who
could then appeal the IAD as described
at §660.25(g), subpart C.

NMFS also proposes regulations to
more clearly define the process for
transfers of QS percentages. All QS
permit owners with a renewed QS
permit would be able to permanently
transfer percentages of QS to other QS
permit owners through their online QS
account between January 1 and
November 30 of each year. Like QP
transfers, any transfer of QS would need
to be both initiated by the transferor and
accepted by the transferee to be a
complete transaction. QS would be
transferred in increments to the
thousandth of a percent (0.001 percent).
Any transfer of QS would be registered
in the QS account in the current year,
but would not be effective for the
purposes of allocating QP until the start
of the following year. For example, if QS
Permit Owner A sold 1.000 percent of
Pacific whiting to QS Permit Owner B,
the sale of QS would be effective at the
time the transfer was accepted by QS
Permit Owner B, but no QP would be
associated with the sale (QP cannot be
transferred between QS accounts—only

to vessel accounts). QS Permit Owner A
would continue to receive any
allocations of Pacific whiting pounds
based on the 1.000 percent sold for the
remainder of the year. On November 30
of that year (the end of the QS trading
period), if QS Permit Owner B still
owned the 1.000 percent of Pacific
whiting that he purchased from QS
Permit Owner A, the QS permit mailed
by NMFS would reflect the updated
amount of Pacific whiting owned for the
following year, and any QP allocated to
that 1.000 percent in the following year
would be issued to QS Permit Owner B.

Essentially, the QS permit would
reflect the amount of QS owned for the
purposes of allocating QP in a current
year. Regardless of how many QS
transfers are made in a given year by the
original owner of QS (as given on the
QS permit, effective January 1), the
original owner will be allocated the QP
associated with those percentages. Not
until the start of the following year will
the new owner(s) of those percentages
have the percentages listed on their QS
permit and receive the allocation of QP
associated with those percentages in
their QS account.

Additionally, revisions are proposed
for the regulations at
§660.140(d)(3)(i)(C) and (d)(3)({i)(B)(2)
that clarify the renewal of QS permits.
Currently, all QS permit owners must
renew online through the QS account
during the October 1-November 30
renewal period each year. Any QS
permit owner who does not renew their
permit during the renewal period will
have their QS account inactivated, and
will not receive any allocations of QP
based on their QS percentages. The QS
permit owner cannot renew their QS
permit until the next October 1—
November 30 renewal period. Two
changes to these current regulations are
proposed: (1) Prohibit the transfer of QS
to and from QS permits/accounts that
have not been renewed, and (2)
implement a paper renewal application
process for QS permit owners who did
not renew their QS permit online during
the October 1—November 30 renewal
period. The first proposed change to
prohibit the transfer of QS to and from
QS permits/accounts that have not been
renewed aligns with the current process
of inactivating accounts associated with
non-renewed QS permits. The second
proposed change would allow QS
permit owners who did not renew their
QS permit online during the previous
year’s renewal period to submit a paper
renewal package (QS permit renewal
form and Trawl Identification of
Ownership Interest Form) after January
1 of the following year. If the paper QS
permit renewal was approved in the

current year, the QS permit owner
would be able to transfer percentages of
QS from the time they renew until
November 30 of that year. NMFS would
not allocate any QP to the QS account
until the following calendar year
provided they renew during the October
1 to November 30 renewal period of the
current year.

For example, if QS permit owner A
failed to renew online for the 2014
calendar year by November 30, 2013, QS
permit owner A would not be allocated
any 2014 QP, and could not transfer QS.
If QS permit owner A renews via paper
renewal on February 1, 2014, and is
approved, they could transfer QS from
the time of approval until November 30,
2014; QS permit owner A would not be
allocated any QP for 2014. If QS permit
owner A renews online for the 2015
calendar year by November 30, 2014, QS
permit owner A would be allocated
2015 QP, and could transfer QS in 2015.

2. Clarify Exceptions for Lenders From
Control Rules

This proposed action would only
affect the Shorebased IFQ sector of the
Pacific Coast Groundfish fishery. This
item was addressed by the Council at
the March and November 2012 Council
meetings. At the March 2012 meeting,
the Council recommended language that
clarified which entities could qualify for
exemption from the control rules in
response to questions from fishery
participants. Further revisions to the
control rules were proposed by the
Council at the November 2012 meeting.

The current regulations at
§660.140(d)(4)(iii) define control rules
for eight categories of participants, with
exceptions to three of the categories
(§660.140(d)(4)(iii)(E-G)) for ‘“‘banks
and other financial institutions that rely
on QS or IBQ as collateral for loans”.
The Council motion proposes to add
language to the control rules specifying
that to qualify as a bank or financial
institution for purposes of this
paragraph the entity must be regularly
or primarily engaged in the business of
lending and not engaged in or
controlled by entities whose primary
business is the harvest, processing, or
distribution of fish or fish products.
Additionally, the proposed language
would require that any lender that
wishes to qualify for the exception, and
is not a state or federally chartered bank
or other financial institution, must
disclose to NMFS the identity and share
of interest of any entity with a two
percent or more ownership interest in
the lender, in a manner similar to what
is required for the Trawl Identification
of Ownership Interest Form as described
at §660.140(d)(4)(iv). Additional
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revisions were proposed to make it clear
that lenders could access available QP
during foreclosure, thereby reducing
lenders’ risk, and making it more likely
that there will be adequate access to
financing, and to best facilitate lending
in the fishery by providing lenders with
security so that they will not run afoul
of the control rules by using QS as
collateral, and that lenders will be able
to protect their interest in that collateral
by preventing sale, lease, or other
disposition of the QS, QP, or IBQ in the
event of a foreclosure.

Therefore NMFS proposes, in
accordance with the Council
recommendation, to add subparagraphs
(1) through (3) at § 660.140(d)(4)(iii)(G)
that clarify the existing exception for
banks and other financial institutions
that rely on QS or IBQ as collateral for
loans. NMFS proposes that to qualify for
this exception, a bank or other financial
institution must be regularly or
primarily engaged in the business of
lending and not engaged in or
controlled by entities whose primary
business is the harvesting, processing,
or distribution of fish or fish products.
NMEFS further proposes that any entity
that is not a state or federally chartered
bank or financial institution, must
submit a letter requesting the exception,
and disclose the identity and interest
share of any shareholder with a 2% or
more ownership interest in the lender
through submission of the Trawl
Identification of Ownership Interest
Form; NMFS will only accept complete
applications. Additionally, NMFS
proposes to add the revised exception to
paragraph (C) at § 660.140(d)(4)(iii), to
remove the existing exception from
paragraphs (E) and (F), and to add the
clause “with the exception of those
activities allowed under paragraphs C

and G” at the end of paragraphs (A), (B),
(D), (E), (F), and (H).

3. Change the Opt-Out Requirement for
QP Deficits

This proposed action would only
affect the Shorebased IFQQ sector of the
Pacific Coast Groundfish fishery. This
item was addressed by the Council at
the March and April 2012 Council
meetings. At its April 2012 meeting, the
Council recommended changing the
opt-out requirement for QP deficits
lasting more than 30 days in order to
allow vessels to rejoin the fishery after
deficits are cleared. Under existing
regulations, any vessel with a
documented deficit is prohibited from
fishing groundfish and is required to
cure the deficit within 30 days. If a
vessel carries a deficit for more than 30
days and the amount of the deficit is
within the carryover allowance, then the
vessel can stay within compliance of the
program by opting out of the fishery for
the remainder of the year. Vessels that
do not opt out, but instead incur a
violation, are allowed to rejoin the
fishery as soon as the deficit is cured.
Deficits greater than the carryover
allowance must be brought to within the
carryover allowance before the 30-day
clock expires, or the vessel will incur a
violation.

The 30-day clock with the provision
allowing vessels to opt-out for the
remainder of the year was originally
intended to encourage vessels to cover
their overages sooner rather than later.
A variety of circumstances may arise
under which a vessel incurs a deficit.
Current regulations give the vessel two
choices, each with potentially
substantial adverse consequences: (1)
Incur a violation, including the penalty,
and preserve the opportunity to
participate later in the year, or (2) leave
the fishery and forgo all remaining

opportunity for the year (unused QP
might be sold off to other vessels).
Vessels that have carried a known
deficit for more than 30 days may avoid
a violation by opting out of the fishery
for the remainder of the year (so long as
the deficit is less than the carryover
allowance).

As described above, this provision
creates a situation in which a vessel that
incurs a violation is allowed to continue
in the fishery while a vessel that stays
in compliance must opt out for the
remainder of the year. Furthermore, to
date there have been three events where
a vessel was in deficit and approached
the 30-day time period before covering
their deficit. However, none of them
opted-out of the fishery and all were
able to cover their deficits within 30
days. While vessels have not been using
the opt-out provision, it is uncertain
whether or not they have had to pay
higher prices for QP in order to avoid
being forced into the opt-out/violation
choice. Some view this situation as
inequitable. Therefore NMFS proposes
to change the regulations at
§660.140(b)(1)(iii) and (e)(5)(ii)(A) such
that once a vessel has cured a deficit, it
may rejoin the fishery, without
incurring a violation. NMFS also
proposes to remove the phrase
“however, the vessel owner must notify
OLE of the owner’s intent to invoke the
carryover provision to cover the deficit”
from the end of paragraph (A). This
requirement is no longer necessary
because surplus carryover is not
credited to vessel accounts until the
spring, and therefore vessel owners with
a deficit at the end of a calendar year
would have no way to cover that deficit
with surplus carryover pounds within
the 30-day limit. The following table
describes the changes proposed by these
revisions.

Table 1. Implications of the alternatives for vessels incurring a deficit that is within the carrvover
allowance,

Situation of Vessels

Incurring a Deficit Status Quo Alternative

Vassel covers deficlt within | Vessel not in violation, Vessal not in violation.

30 days Vessel can re-enter the fishery as soon | Vessel can re-enter the fishery as soon

as deficit is coversd.

as deficlt is covered.

Vessel opts out by 30 days
and
vovers deficit later

Vasssl not in wolation.
Vessel must stay out of the fishery the

Vessel not in victation.
Wessel can re-suter the fishery as soon

Vessel does not opd out snd
covers deficit later

entire year, as deficit is coverad.
Vessel in violation. Vessel in violation.
Wessel can re-enter the fishery as soon | Vessel can re-enter the fishery as soon

a5 deficht is coverad.

as deficlt is covered.

days.

Vigssels with deficits greater than the deffcit carryover affowance may not avoid a violation by opting out by 30
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4. Eliminate Double Filing of Coop
Reports

This proposed action would only
affect the Mothership (MS) and Catcher/
Processor (C/P) sectors of the Pacific
Coast Groundfish fishery. This item was
addressed by the Council at the March
and April 2012 Council meetings. At its
April 2012 meeting, the Council
recommended eliminating the required
annual filing of a preliminary coop
report in November, leaving in place the
requirement that a final report be
submitted in March of the following
year.

Currently both MS and C/P coops are
required to submit to the Council a
preliminary annual report in November
and to NMFS a final annual report by
March 31 of the following year. Because
the fishery is not completed on time for
the November meeting and a subsequent
final report must be provided by March
31 of the following year, the preliminary
report is not necessary. Therefore,
NMFS proposes to revise the regulations
at §660.113(c)(3) and at §660.113(d)(3)
to require that both the MS and C/P
coops submit an annual, final report to
both NMFS and the Council in March of
the following year.

5. Revise FRSL Requirements, Including
Site Inspection and Expiration Date

This proposed action would only
affect the Shorebased IFQ sector of the
Pacific Coast Groundfish fishery. This
item was addressed by the Council at
the March and April 2012 Council
meetings. At its April 2012 meeting, the
Council recommended making several
changes to the FRSL regulations in order
to make the application process more
efficient, to reduce costs of the program,
and to decrease the burden on
applicants.

Therefore, NMFS proposes to make
the following revisions at
§660.140(f)(5): (1) All FRSL will be
valid from the effective date identified
on the license until June 30; (2) each
FRSL holder must have a site inspection
for the site given on the license at least
once every three years (instead of
annually, as currently required); (3)
NMFS may require a site inspection
more frequently than once every three
years as it deems necessary; (4) NMFS
may require the presence of a FRSL
holder representative at a site
inspection, and a site inspection may
not be conducted if the FRSL holder
fails to make available such a requested
representative at the time of inspection;
and (5) NMFS may require changes to
the catch monitor (CM) plan, and may
require that the FRSL holder
demonstrate such changes have been

implemented at the site prior to
acceptance of the FRSL CM plan, which
is a requirement for a complete
application for a FRSL.

NMFS also proposes further
clarifications to the re-registration
process at § 660.140(f)(6). First receivers
must submit a re-registration
application annually, regardless of
whether a site inspection is required in
that year. For all FRSL holders who
submit a complete re-registration
application, NMFS will notify those
FRSL holders who will be required to
have a site inspection during that year.
NMFS will mail a FRSL re-registration
application to existing license holders
on or about February 1 each year. All
FRSL will expire on June 30, and those
FRSL holders who want to continue to
receive IFQ landings without a lapse in
their license and have their re-registered
license effective beginning on July 1
must submit their complete re-
registration application by April 15. For
those FRSL holders who submit a re-
registration application after April 15 of
a given year, NMFS may not be able to
issue the license by July 1 of that year,
resulting in a lapse of their current
FRSL.

6. Remove End of the Year Ban on QP
Transfers Between Vessel Accounts

This proposed action would only
affect the Shorebased IFQ sector of the
Pacific Coast Groundfish fishery. This
item was addressed by the Council at
the March and April 2012 Council
meetings. At its April 2012 meeting, the
Council recommended that the
December 15-31 prohibition on QP
transfers between vessel accounts be
removed. Under current regulations at
§660.140(e)(3)(iii)(B), the transfer of QP
between vessel accounts was prohibited
from December 15-31 in order to allow
NMEFS to complete any needed end-of-
the-year account reconciliation.
However, over 2011 and through the PIE
1 rule (effective January 1, 2012), NMFS
developed and implemented an end-of-
the-year account reconciliation process
that doesn’t occur during December 15—
31, but occurs early the following year
once more complete catch data are
available. Therefore, NMFS proposes
that the regulations at
§660.140(e)(3)(ii1)(B) be revised to
remove the December 15-31 ban on QP
transfers between vessel accounts.

7. Remove the Term “permit holder”
and Change to “vessel owner”, “‘permit
owner”, or “owner of a vessel registered

to a limited entry permit” as Applicable
This proposed action would affect all

members of the commercial, limited
entry Pacific Coast Groundfish fishery.

In regulation, the term “permit holder”
is the owner of a vessel registered to a
limited entry permit. This item was
addressed by the Council at the March
and April 2012 Council meetings. At its
April 2012 meeting, the Council
recommended that due to confusion
among the regulated public regarding
who is responsible for regulatory
compliance, the term “permit holder”
should be removed from regulations and
replaced by “vessel owner” or “owner
of a vessel registered to a limited entry
permit.” In some cases, the regulated
public has used the term “‘permit
owner” and “permit holder”
interchangeably, which is not accurate.
According to regulations, the permit
owner registers their permit to be fished
by a particular vessel, causing the vessel
owner to be the holder of the permit.
“Permit holder” and “vessel owner” are
used interchangeably in regulation
while the public uses the term ‘“‘permit
holder” and “permit owner”
interchangeably—causing confusion. In
an effort to make the regulations more
clear, NMFS proposes to remove the
definition for “permit holder” at
§660.11, and to replace “permit holder”
at §660.25(b)(3)(ii) with “vessels
registered to limited entry permits”’; to
replace “permit holder” with “vessel
owner” in §660.25(b)(3)(iv)(C)(4),
§660.25(b)(4) introductory text,

)
§660.25(b)(4)(iv) introductory text,
§660.25(b)(4)(iv)(A) and (C),
§660.25(b)(4)(v)(D),
§660.25(b)(4)(vi)(B),
§660.25(b)(4)(vii)(A) through (C), (g)(1),

in §660.213(d)(2), and in
§660.231(b)(1); to replace “permit
holder” with “vessel holding the
permit” in § 660.25(b)(4)(iv)(B); and, to
replace “permit holder” in
§660.150(d)(1)(iii)(A)(2)(2) with “permit
owners’’.

8. Revise the Process for a Permit Holder
(Vessel Owner) To Change Their Vessel
Ownership

This proposed action would affect all
members of the commercial, limited
entry Pacific Coast Groundfish fishery.
This item was addressed by the Council
at the March and April 2012 Council
meetings. At its April 2012 meeting, the
Council recognized that the regulations
at §660.25(b)(4)(iv) do not clearly
describe the process for a permit holder
(vessel owner) to request a change in
vessel ownership. NMFS proposes to
revise these regulations to clarify the
process for a vessel owner to request a
change in vessel ownership through the
Fisheries Permits Office (FPO). The
request would include a requirement for
a copy of the new vessel registration
documentation (USCG or state). Based
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on this provision and review of the
regulations, NMFS proposes to revise
and clarify not only the process to
change the ownership of a vessel (i.e.,
change in vessel owner), but also the
process to change the permit registered
to a vessel and to change the owner of

a limited entry permit. NMFS proposes
to revise §660.25(b)(4)(iv), (v), (vii), and
(viii) accordingly.

9. Clarify That the Processor Obligation
Could Be to More Than One MS Permit

This proposed action would affect all
members of the Mothership sector of the
commercial Pacific Coast Groundfish
fishery. This item was addressed by the
Council at the March and April 2012
Council meetings. At its April 2012
meeting, the Council recommended that
the regulations regarding the processor
obligation should be clarified such that
a permit with multiple MS/CV
endorsements may obligate each
endorsement and associated catch
history assignment (CHA) to an MS
permit. For example, a trawl permit
with two MS/CV endorsements could
obligate each endorsement to a different
MS permit. Each distinct MS/CV
endorsement and associated CHA may
only be obligated to one MS permit.

This clarification is a logical
extension of allowing multiple
endorsements to be registered to a single
permit and of the regulations at
§660.150(c)(2)(i)(A) on annual MS
sector sub-allocations and at
§660.150(g)(2)(iv)(D) on multiple MS/
CV endorsements that allow a permit
with multiple MS/CV endorsements and
associated CHAs to be registered to
more than one coop or to both the coop
and non-coop fishery (76 FR 74725,
published on December 1, 2011).
Therefore, NMFS proposes to revise
regulations at § 660.150(c)(7)(i) in order
to clarify that the processor obligation
could be to more than one MS permit.
Additionally, NMFS proposes to revise
regulations at § 660.150(g)(2)(iv)(D) in
order to clarify the process for a permit
with multiple MS/CV endorsements that
intends to participate in the non-coop
fishery. NMFS also proposes to revise
regulations at § 660.25(b)(3)(vii) to
remove MS/CV endorsements from the
list of endorsements that cannot be
transferred separate from the limited
entry permit.

10. Revise MS/CV Endorsement
Restriction Given Severability

This proposed action would affect all
members of the Mothership sector of the
commercial Pacific Coast Groundfish
fishery. This item was not discussed at
a Council meeting, but is a minor
revision to the regulations proposed by

NMEFS. The final Reconsideration of the
Allocation of Whiting Rule (78 FR
18879) was effective on April 1, 2013
and allowed limited entry trawl permit
holders in the Mothership fishery to
request a change (or transfer) of MS/CV
endorsement and its CHA beginning
September 1, 2014 and required MS/CV-
endorsed limited entry trawl permit
owners to divest themselves of
ownership in permits in excess of the
accumulation limits by August 31, 2016.
NMEF'S proposes to revise regulations at
§660.25(b)(3)(vii) to remove MS/CV
endorsements from the list of
endorsements that cannot be transferred
separate from the limited entry permit.

11. Clarify Sorting Requirement for Full
Retention so “predominant species”
Means Only One Species

This proposed action would affect the
Pacific Coast Groundfish trawl fishery.
This item was not discussed at a
Council meeting, but is a minor revision
to the regulations proposed by NMFS.
Currently, the sorting and weighing
requirements for full retention fisheries
are not clear regarding use of the term
“predominant species”. Currently the
regulations at § 660.112(b)(2)(ii),
§660.130(d)(2)(i), § 660.140(j)(2)(viii),
and § 660.140(j)(2)(ix) specify sorting
requirements for fish processed by IFQ
first receivers. Generally catch must be
sorted prior to first weighing, however
there is an exception provided to vessels
declared into the Shorebased IFQ
Program such that they may weigh catch
prior to sorting, and then all but the
“predominant species’” must be
reweighed. Use of the term
“predominant species” has created
confusion because ‘“‘species’” may be
interpreted to be singular or plural,
however as the term is used in this
exception, there can only be a single
predominant species identified prior to
re-weighing, post-sorting, or it becomes
extremely difficult to derive the weight
of the predominant species by
deducting the combined weight of
incidental catch from total catch weight.
This exception is also provided to the
at-sea sectors of the Pacific whiting
fishery at §660.130(d)(3)(i). For fish
processed by Pacific whiting at-sea
processing vessels, these regulations
specify that catch may be weighed prior
to sorting and that then all but the
predominant species must then be
reweighed. The use of “predominant
species” in this section of regulations
should also refer to a single
predominant species for the reasons
described above for the Shorebased IFQ
Program.

Therefore, “‘predominant species”
should refer to a single species, for

example in the case of whiting directed
trips, it should refer to Pacific whiting.
NMEFS proposes to revise the regulations
at §660.112(b)(2)(ii), § 660.130(d)(2)(i),
§660.130(d)(3)(i), § 660.140(j)(2)(viii),
and § 660.140(j)(2)(ix) to clarify that the
term “predominant species” refers to a
single species.

In reviewing the associated regulatory
paragraphs on sorting requirements, it
was discovered that PIE 1 (which
revised the sorting/weighing
requirement for non-whiting IFQ) failed
to revise this paragraph. NMFS also
proposes a minor revision at
§660.12(a)(8) to remove the reference to
“Pacific whiting sectors” because the
exception applies to non-whiting IFQ as
well. This is a minor change resulting
from an oversight in PIE 1 (see 76 FR
54888). NMFS also proposes to revise
§660.130(d)(2)(ii) for this same reason
and remove “Pacific whiting” from
before “IFQ trip”.

12. Clarify Accumulation Limits
Calculation for Compliance With the
Annual QP Vessel Limit in Vessel
Accounts

This proposed action would affect the
Shorebased IFQ sector of the Pacific
Coast Groundfish fishery. This item was
not discussed at a Council meeting, but
is a minor revision to the regulations
proposed by NMFS. The current
description of how annual QP vessel
limits are tracked is misleading. NMFS
proposes to revise regulations at
§660.140(e)(4)(i) to clarify that the QP
counted toward the annual allowable
vessel limit is calculated as all QP
transferred into a vessel account less all
QP transferred out of a vessel account;
pending transfers are not included in
this calculation until the transaction has
been finalized. The method for
calculating the annual vessel limit must
be independent of catch (used QP)
because vessel accounts in deficit could
potentially exceed the vessel limit. The
calculation for daily vessel limits
(unused QP vessel limits) remains the
same.

13. Add a Prohibition Against Failing
To Establish a New Vessel Account
Following a Change in Vessel
Ownership and Prior to Fishing in the
Shorebased IF(QQ Program

This proposed action would affect the
Shorebased IFQ sector of the Pacific
Coast Groundfish fishery. This item was
not discussed at a Council meeting, but
is a minor revision to the regulations
proposed by NMFS. Current regulations
at §660.140(e)(2)(ii) and (e)(3)(ii) state
that any change in vessel ownership,
including a change in the legal name of
the vessel owner(s), will require the new
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owner to register with NMFS for a
vessel account. When the owner of a
vessel changes, the new owner must
request a new vessel account in their
name and acquire QP, and may not fish
against QP in the old owner’s vessel
account. Consistent with these
regulations, NMFS proposes to add a
corresponding prohibition at
§660.112(b) against failing to establish a
new registered vessel account in the
name of the current vessel owner
following a change in ownership of a
vessel and prior to fishing in the
Shorebased IFQ Program with that
vessel.

14. Add a Prohibition on Landing Fish
From an IFQ Trip to a First Receiver
Without a Valid FRSL

This proposed action would affect the
Shorebased IFQ sector of the Pacific
Coast Groundfish fishery. This item was
not discussed at a Council meeting, but
is a minor revision to the regulations
proposed by NMFS. Current regulations
at § 660.140(f)(1) state that the FRSL
authorizes the holder to ‘““‘to receive,
purchase, or take custody, control, or
possession of an IFQ landing.”
Consistent with this regulation, NMFS
proposes to add a corresponding
prohibition at § 660.112(b) against
landing groundfish taken and retained
during an IFQ trip, from the vessel that
harvested the fish, to a first receiver that
does not hold a valid first receiver site
license for the physical location where
the IFQ landing occurred.

Classification

Pursuant to section 304(b)(1)(A) of the
MSA, the NMFS Assistant
Administrator has determined that this
proposed rule is consistent with the
Pacific Goast Groundfish FMP, other
provisions of the MSA, and other
applicable law, subject to further
consideration after public comment.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

A Regulatory Impact Review (RIR)
was prepared on the action in its
entirety and is included as part of the
initial regulatory flexibility analysis
(IRFA) on the proposed regulatory
changes. The IRFA and RIR describe the
impact this proposed rule, if adopted,
would have on small entities. A
description of the action, why it is being
considered, and the legal basis for this
action are contained at the beginning of
this section in the preamble and in the
SUMMARY section of the preamble. A
copy of the IRFA is available from
NMFS (see ADDRESSES) and a summary
of the IRFA, per the requirements of 5
U.S.C. 603(a), follows:

These regulations are largely
administrative in nature and their
economic effects are minor in the
context of the entire program. In sum, in
addition to minor clarifications to terms
used within the existing regulations and
minor changes in existing application
and renewal processes, these proposed
regulations: (1) Establish the
administrative QS application and
trading processes that support the quota
share trading regulations that already
have been established; (2) reduce the
annual reporting burden on the two at-
sea coops—instead of providing a
preliminary report and final report, the
only requirement is to provide a final
report; (3) reduce the annual reporting
burden on First Receivers as the
mandatory scheduling of First Receiver
Site License inspection is being shifted
from an annual inspection cycle to a
triennial cycle unless issues arise; (4)
provide an additional two weeks to IFQ
fishermen to trade their QPs; (5)
increase fishermen’s flexibility by
allowing fishermen that opt out of the
fishery for the year, a chance to return
to the fishery in that same year should
they resolve their deficits; and, (6)
increase the availability of loans to
fishermen by providing non-traditional
lenders increased opportunity to make
additional loans should they be
inhibited by the ownership and control
limits.

This proposed action includes
regulations that implement the original
program, increase the flexibility of the
program, or make minor revisions/
clarifications to the regulations. Relative
to the other regulations being proposed,
the following will have an impact on the
operation of the fishery. The proposed
regulations include the administrative
processes that implement QS transfer
regulations that already have been
established. These processes facilitate
the trading of QS so that major benefits
of the Program can be achieved. (The
major economic benefits of this Program
are described at 75 FR 78365.) The
regulatory reporting burden of existing
regulations is being reduced. The
mandatory scheduling of First Receiver
Site License inspection is being shifted
from an annual inspection cycle to a
triennial cycle unless issues arise. The
annual reports required by each of the
two at-sea co-ops reduced from two
reports to one per year. Fishermen are
being given more time to fish and more
options to resolve any deficits they
incur. Current rules include a process
by which fishermen can opt-out of the
fishery for the year when faced with a
deficit in their accounts. This process is
revised to allow fishermen to re-enter

the fishery within the year if they have
resolved their deficit though the transfer
of additional QPs into their vessel
account. To facilitate NMFS’ end of the
year reconciliation processes, there was
a ban on trading QPs from December 15
to December 31. Because it has
confidence in its accounting system,
NMFS is now lifting this ban so QPs can
be traded all year round. The proposed
regulations enhance the ability of non-
traditional lenders to provide loans to
the industry. To prevent excessive
control of quota shares or quota pounds
by a participant, NMFS developed
various regulations. Within these
regulations, exceptions were made for
banks or financial institutions that are
state or federally chartered as these
entities are expected to be regularly or
primarily engaged in the business of
lending and not engaged in or
controlled by entities whose primary
business is the harvesting, processing,
or distribution of fish or fish products.
However, there are non-traditional
financial institutions such as non-profit
revolving loan programs that are not
state or federally chartered. These
regulations propose a process where, on
a case-by-case basis, these non-
traditional lenders can request an
exception to the control limits.

While this rule has minor
clarifications that affect all limited entry
permit holders and vessels, this rule
mainly affects the following sectors/
programs: Shorebased Individual
Fishing Quota (IFQ) Program—Trawl
Fishery, Mothership Coop (MS)
Program—Whiting At-sea Trawl
Fishery, and Catcher-Processor (C/P)
Coop Program—Whiting At-sea Trawl
Fishery. The Shorebased IFQ fishery is
managed with individual fishing quotas
for most groundfish species, including
whiting. Annually, QP are allocated
from the shorebased sector allocation
based on the individual QS of each QS
owner. (QP is expressed as a weight and
QS is expressed as a percent of the
shorebased allocation for a given species
or species group.) QP may be transferred
from a QS account to a vessel account
or from one vessel account to another
vessel account. Vessel accounts are used
to track how QP is harvested since QP
is used to cover catch (landings and
discards) by limited entry trawl vessels
of all IFQ) species/species groups.
Shorebased IFQ catch must be landed at
authorized first receiver sites. The IFQ
whiting QS were allocated to a mixture
of limited entry permit holders and
shorebased processors. One non-profit
organization received QS based on the
ownership of multiple limited entry
permits. The MS coop sector can consist
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of one or more coops and a non-coop
subsector. For a MS coop to participate
in the Pacific whiting fishery, it must be
composed of MS catcher-vessel (MS/CV)
endorsed limited entry permit owners.
Each permitted MS coop is authorized
to harvest a quantity of whiting based
on the sum of the catch history
assignments for each member’s MS/CV
endorsed permit identified in the NMFS
accepted coop agreement for a given
calendar year. Each MS/CV endorsed
permit has an allocation of whiting
catch based on its catch history in the
fishery. The catch history assignment
(CHA) is expressed as a percentage of
whiting of the total MS sector
allocation. Currently the MS sector is
composed of only a single coop. The C/
P coop program is a limited access
program that applies to vessels in the C/
P sector of the Pacific whiting at-sea
trawl fishery and is a single voluntary
coop. Unlike the MS coop regulations
where multiple coops can be formed
around the CHAs of each coop’s
member’s endorsed permit, the single C/
P coop receives the total Pacific whiting
allocation for the C/P sector. Only C/P
endorsed limited entry permits can
participate in this coop. The Shorebased
IFQ Program is composed of 138 QS
permits/accounts, 144 vessel accounts,
and 51 first receivers. The MS coop
fishery is composed of six mothership
processor permits and 35 MS/CV
endorsed permits The C/P coop is
composed of 10 catcher-processor
permits. In 2012, these fleets generated
about $79 million in ex-vessel revenue:
$11 million by the MS sector, $16
million by the CP sector, and $52
million by the Shorebased IFQ Program.

This proposed rule also proposes
changes concerning exemptions for
lenders from the control rules and
revisions to the opt-out provisions. In
Amendment 20 to the FMP, limits (by
species group and area) on the amount
of QS an individual can control (i.e.
control limits) and limits on the amount
of QPs that may be registered to a vessel
for use in a given year (i.e. accumulation
limits—sometimes referred to as species
caps). The intent of these limits is to
prevent excessive control of QS or QP
by a participant. The MSA specifically
requires the establishment of a
maximum share that each limited access
privilege holder is permitted to hold,
acquire, or use. In defining the term
“control” banks and other financial
institutions were excluded. Although
banks and other financial institutions
may rely on QS or IBQQ as collateral for
loans they are not expected to restrict
any activity related to QS, QP, or IBQ
in ways that constitute “control.”

However, there is concern about both
whether the entities qualifying for this
exception are sufficiently defined-
especially for non-traditional lenders
such as nonprofit revolving loan funds.

Public comment received from the
California Fisheries Fund (CFF)
illustrates the issue (http://
www.pcouncil.org/wp-content/uploads/
E7c_PC_NOV2011BB.pdf). “We have
already begun to make loans to
participants in the groundfish trawl IFQ
fishery for vessel purchase and upgrades
and gear upgrades/modifications. Two
of our loans (one for vessel upgrades
and one for gear purchase) are secured
in part by QS. We expect to make
further loans for quota leasing/
acquisition and to aid young new
participants in entering the fishery.
Many of these loans will likely be
secured (in whole or in part) with quota
shares or quota pounds as collateral.
Unfortunately, proposed language under
consideration by the Council exempts
only state- and federally-chartered
institutions from the control caps. This
language would not allow CFF, RSF
Social Finance
(www.rsfsocialfinance.org) and perhaps
other likely lenders to avail themselves
of the safe harbor. We are concerned
that our lending would be seriously
curtailed by such language. While we
are concerned about exceeding the
control cap generally, CFF would be
even more likely to exceed the control
cap on a species-by-species basis. Since
not all permits were allocated quota on
an equal basis, as few as 2 permits
pledged as collateral could push us over
those species caps. A good example of
this is Yelloweye rockfish—several
permits appear to have been allocated
more than 1% QS and the control cap
is only 2.6%.”

Given the nature and variety of
financial institutions, it is difficult to
develop an explicit exception that
encompasses non-traditional lenders.
Therefore, NMFS is proposing an
exception process for financial
institutions that are not banks. A bank
or financial institution is defined as a
state or federally chartered entity that
must be regularly or primarily engaged
in the business of lending and not
engaged in or controlled by entities
whose primary business is the
harvesting, processing, or distribution of
fish or fish products. Any non-bank
entity that wishes to qualify for this
exception must submit a letter
requesting the exception and a Trawl
Identification of Ownership Interest
Form. All shareholders that have a two
percent or more ownership interest
share in the lender must be identified.
The lender must make subsequent

annual submissions of the Trawl
Identification of Ownership Interest
Form to maintain the exception.

The proposed action to change the
opt-out requirement for QP deficits
would only affect the Shorebased IFQ
sector of the Pacific Coast Groundfish
fishery. NMFS is proposing changes to
the “opt-out” requirements because
inequities between a vessel that incurs
a violation and is allowed to continue
in the fishery compared to a vessel that
stays in compliance and opts-outs for
the remainder of the year-relying on
future carryover pounds to resolve any
deficit. The changes to the opt-
requirements allow vessels that opt out
the ability to return to the fishery if at
some time during the year, the vessel
resolves its deficit issue. This item was
addressed by the Council at the March
and April 2012 Council meetings. At its
April 2012 meeting, the Council
recommended changing the opt-out
requirement for QP deficits lasting more
than 30 days, in order to allow vessels
to rejoin the fishery after deficits are
cleared. Under the status quo, any
vessel with a documented deficit is
prohibited from fishing groundfish and
is required to cure the deficit within 30
days. If a vessel carries a deficit for more
than 30 days and the amount of the
deficit is within the carry-over
allowance, then the vessel can stay
within compliance of the program by
opting out of the fishery for the
remainder of the year. Vessels which do
not opt out, but instead incur a
violation, are allowed to rejoin the
fishery as soon as the deficit is cured.
Deficits greater than the carryover
allowance must be brought within the
carryover allowance before the 30-day
clock expires, or the vessel will incur a
violation.

A variety of circumstances may arise
under which a vessel incurs a deficit.
When a deficit is incurred early in the
year, it may not be possible to acquire
QP for certain species at a reasonable
price because of uncertainties about
bycatch rates and tight QP markets for
constraining species. Later in the year,
QP could become more readily
available. However, current regulations
give the vessel two choices, each with
potentially substantial adverse
consequences: (1) Incur a violation,
including the penalty and subsequent
consequences of a violation record, and
preserve the opportunity to participate
later in the year, or (2) leave the fishery
and forgo all remaining opportunity for
the year (unused QP might be sold off
to other vessels). Vessels that have
carried a known deficit for more than 30
days may avoid a violation by opting
out of the fishery for the remainder of


http://www.pcouncil.org/wp-content/uploads/E7c_PC_NOV2011BB.pdf
http://www.pcouncil.org/wp-content/uploads/E7c_PC_NOV2011BB.pdf
http://www.pcouncil.org/wp-content/uploads/E7c_PC_NOV2011BB.pdf
http://www.rsfsocialfinance.org

43132

Federal Register/Vol. 78, No. 139/Friday, July 19, 2013/Proposed Rules

the year (so long as the deficit is less
than the carryover allowance). The 30-
day clock with the provision allowing
vessels to opt-out for the remainder of
the year was originally intended to
encourage vessels to cover their
overages sooner rather than later.

However, as described above, this
provision creates a situation in which a
vessel that incurs a violation is allowed
to continue in the fishery while a vessel
that stays in compliance must opt out
for the remainder of the year.
Furthermore, to date there have been
three events where a vessel was in
deficit and approached the 30-day time
period before covering their deficit. In
two of these cases the deficit involved
target species, and the vessel did not
cover the deficit because it was
participating in another fishery and
chose to wait until the end of the 30-day
period before covering their deficit. In
the third situation, the deficit involved
a large quantity of an overfished species.
In all three situations the deficits were
larger than the carryover amount (10
percent) and the vessels were not
eligible to opt out. While vessels have
not been using the opt-out provision, it
is uncertain whether or not they have
had to pay higher prices for QP in order
to avoid being forced into the opt-out/
violation choice. Some view this
situation as inequitable. In order to
correct this perceived inequity, NMFS
proposes to change the regulations at
§660.140(e)(5)(ii)(A) so that once a
vessel has cured a deficit, it may rejoin
the fishery without incurring a
violation.

The Small Business Administration
has established size criteria for all major
industry sectors in the US, including
fish harvesting and fish processing
businesses. A business involved in fish
harvesting is a small business if it is
independently owned and operated and
not dominant in its field of operation
(including its affiliates) and if it has
combined annual receipts not in excess
of $4.0 million for all its affiliated
operations worldwide. A seafood
processor is a small business if it is
independently owned and operated, not
dominant in its field of operation, and
employs 500 or fewer persons on a full
time, part time, temporary, or other
basis, at all its affiliated operations
worldwide. A business involved in both
the harvesting and processing of seafood
products is a small business if it meets
the $4.0 million criterion for fish
harvesting operations. A wholesale
business servicing the fishing industry
is a small business if it employs 100 or
fewer persons on a full time, part time,
temporary, or other basis, at all its
affiliated operations worldwide. For

marinas and charter/party boats, a small
business is one with annual receipts not
in excess of $7.0 million. These
regulations also affect a class of
financial institutions. NMFS believes
that the following standard applies for
All Other Non-depository Credit
Intermediaries—$6 million in average
annual receipts as the maximum annual
receipts for small entities.

As part of the permit application
processes for the non-tribal fisheries,
based on a review of the SBA size
criteria, applicants are asked if they
considered themselves a “small”
business and to provide detailed
ownership information. Many
companies participate in two or more of
these sectors. All MS/CV participants
are involved in the shorebased IFQ
sector while two of the three CP
companies also participate in both the
shorebased IFQ sector and in the MS
sector. Many companies own several QS
accounts or own vessel accounts. Taking
into account cross participation,
multiple accounts, and affiliation
between entities, NMFS estimates that
there are 143 fishery related entities
directly affected by these proposed
regulations, 99 of which are considered
to be “small”” businesses.

NMEFS is not familiar with the
financial industry; the following is a
tentative projection of the potential
number of small lenders affected by this
rule. Public comment received by the
PFMC indicates that there are possibly
two lenders that are the most likely
lenders to apply for the lender’s
exception. Based on SBA criteria and
review of information associated with
these lenders, both these lenders can be
considered ‘‘large” entities based on
either the amount of their business
activities or by their affiliation with
large entities. However, there are a
number of small lenders that may
qualify for the “exception.” A review of
the North American Industry
Classification System used by the U.S.
Census Bureau suggests that the likely
entities that may seek an exception fall
into the “NAICS 522298-All Other Non-
depository Credit Intermediation”
category. This category includes lenders
that, for example, provide short-term
inventory, credit, agricultural lending,
and consumer cash lending secured by
personal property. U.S. Census data
indicates that in 2011, there were 730
entities within the NAICS 522298
classification operating in the states of
Washington, Oregon, and California—
the states most likely to have lenders
that will work with the West Coast
industry. In assessing various lenders
that participate in SBA programs that
fall within the NAICS 522298

classification, SBA estimated that over
95 percent of these participants did not
exceed the applicable small business
size standard and are, therefore to be
considered small entities (73 FR 75507;
December 11, 2008). Applying this
percentage suggests that there are
approximately 695 small lenders in the
states of Washington, Oregon, and
California that are potential
beneficiaries of this rule.

As this proposed rule is primarily
administrative in nature, NMFS does
not believe that the proposed changes
would have a significant impact on
small entities; these changes were
recommended by the industry to
increase flexibility or efficiency. As
such, NMFS has not identified
significant alternatives. Through the
rulemaking process associated with this
action, we are requesting comments on
this conclusion.

No Federal rules have been identified
that duplicate, overlap, or conflict with
the alternatives. Public comment is
hereby solicited, identifying such rules.
A copy of this analysis is available from
NMEFS (see ADDRESSES).

This proposed rule contains a
collection-of-information requirement
subject to review and approval by OMB
under the Paperwork Reduction Act
(PRA). This requirement has been
submitted to OMB for approval. Public
reporting burden for the QS permit/
account application form is estimated to
average 30 minutes per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Public reporting burden for the online
QS transfer form is estimated to average
10 minutes per response, including the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Public
reporting burden for the online QP
transfer form (from a QS account to a
vessel account, or vessel account to
another vessel account) is estimated to
average 8 minutes per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Public reporting burden for the trawl
identification of ownership interest
form for new entrants, including
lenders, is estimated to average 45
minutes per response, including the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
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needed, and completing and reviewing
the collection of information. Public
reporting burden for the first receiver
site license application form for re-
registering applicants is estimated to
average 110 minutes per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Public reporting burden for the
mothership cooperative permit
application form is estimated to average
4 hours per response, including the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Public reporting burden
for the catcher/processor cooperative
permit application form is estimated to
average 2 hours per response, including
the time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information.

Public comment is sought regarding:
whether this proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
the accuracy of the burden estimate;
ways to enhance the quality, utility, and
clarity of the information to be
collected; and ways to minimize the
burden of the collection of information,
including through the use of automated
collection techniques or other forms of
information technology. Send comments
on these or any other aspects of the
collection of information to NMFS,
Northwest Region at the ADDRESSES
above, and email to
OIRA_Submission@omb.eop.gov, or fax
to 202—-395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, and no person shall be
subject to penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.

This proposed rule was developed
after meaningful consultation and
collaboration, through the Council
process, with the tribal representative
on the Council. The proposed
regulations have no direct effect on the
tribes.

List of Subjects in 50 CFR Part 660

Fisheries, Fishing, and Indian
fisheries.

Dated: July 11, 2013.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, performing the
functions and duties of the Assistant
Administrator for Fisheries, National Marine
Fisheries Service.

For the reasons stated in the
preamble, 50 CFR part 660 is proposed
to be amended as follows:

PART 660—FISHERIES OFF WEST
COAST STATES

m 1. The authority citation for part 660
is revised to read as follows:

Authority: 16 U.S.C. 1801 et seq., 16
U.S.C. 773 et seq., and 16 U.S.C. 7001 et seq.

§660.11 [Amended]

m 2.In §660.11, remove the definition
for “Permit holder”.

m 3.In §660.12, revise paragraph (a)(8)
to read as follows:

§660.12 General groundfish prohibitions.

* * * * *

(El] * % %

(8) Fail to sort, prior to the first
weighing after offloading, those
groundfish species or species groups for
which there is a trip limit, size limit,
scientific sorting designation, quota,
harvest guideline, ACT, ACL or OY, if
the vessel fished or landed in an area
during a time when such trip limit, size
limit, scientific sorting designation,
quota, harvest guideline, ACT, ACL or
OY applied; except as specified at
§660.130(d).

* * * * *

m 4. In §660.25 revise paragraphs
(b)(3)(ii), (b)(3)(iv)(C)(4), (b)(3)(vii),
(b)(4) introductory text, add paragraph
(b)(4)({)(G), revise paragraphs (b)(4)(iv)
introductory text, (b)(4)(iv)(A) through
(C), (b)(4)(v)(B) and (D), (b)(4)(vi)(B),
(b)(4)(vii) introductory text,
(b)(4)(vii)(A) through (C), (b)(4)(viii),
and (g)(1) to read as follows:

§660.25 Permits.

* * * * *

(b) L

(3) * *x *

(ii) Gear endorsement. There are three
types of gear endorsements: Trawl,
longline and pot (trap). When limited
entry “A”-endorsed permits were first
issued, some vessel owners qualified for
more than one type of gear endorsement
based on the landings history of their
vessels. Each limited entry “A”-
endorsed permit has one or more gear
endorsement(s). Gear endorsement(s)
assigned to the permit at the time of
issuance will be permanent and shall
not be modified. While participating in
the limited entry fishery, the vessel

registered to the limited entry “A”-
endorsed permit is authorized to fish
the gear(s) endorsed on the permit.
While participating in the limited entry,
fixed gear primary fishery for sablefish
described at § 660.231, a vessel
registered to more than one limited
entry permit is authorized to fish with
any gear, except trawl gear, endorsed on
at least one of the permits registered for
use with that vessel. Vessels registered
to limited entry permits may be used to
fish with open access gear, subject to the
crossover provisions at § 660.60
(h)(7)(ii), except that vessels registered
to sablefish-endorsed permits fishing in
the sablefish primary season described
at §660.231, may not fish with open
access gear against those limits. An MS
permit does not have a gear

endorsement.
* * * * *

(iV) * % %

(C] * % *

(4) Any partnership or corporation
with any ownership interest in a limited
entry permit with a sablefish
endorsement or in the vessel registered
to the permit shall document the extent
of that ownership interest with NMFS
via the Identification of Ownership
Interest Form sent to the permit owner
through the annual permit renewal
process and whenever a change in
permit owner, vessel owner, and/or
vessel registration occurs as described at
paragraph (b)(4)(iv) and (v) of this
section. NMFS will not renew a
sablefish-endorsed limited entry permit
through the annual renewal process
described at paragraph (b)(4)(i) of this
section, or approve a change in permit
owner, vessel owner, and/or vessel
registration unless the Identification of
Ownership Interest Form has been
completed. Further, if NMFS discovers
through review of the Identification of
Ownership Interest Form that an
individual person, partnership, or
corporation owns or holds more than 3
permits and is not authorized to do so
under paragraph (b)(3)(iv)(C)(2) of this
section, the individual person,
partnership or corporation will be
notified and the permits owned or held
by that individual person, partnership,
or corporation will be void and reissued
with the vessel status as ‘“‘unidentified”
until the permit owner owns and/or
holds a quantity of permits appropriate
to the restrictions and requirements
described in paragraph (b)(3)(iv)(C)(2) of
this section. If NMFS discovers through
review of the Identification of
Ownership Interest Form that a
partnership or corporation has had a
change in membership since November
1, 2000, as described in paragraph
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(b)(3)(iv)(C)(3) of this section, the
partnership or corporation will be
notified, NMFS will void any existing
permits, and reissue any permits owned
and/or held by that partnership or
corporation in “unidentified” status
with respect to vessel registration until
the partnership or corporation is able to
register ownership of those permits to
persons authorized under this section to
own sablefish-endorsed limited entry
permits.

* * * * *

(vii) Endorsement and exemption
restrictions. “A”’ endorsements, gear
endorsements, sablefish endorsements
and sablefish tier assignments, and C/P
endorsements may not be registered to
another permit owner (i.e., change in
permit ownership or ownership interest)
or to another vessel (i.e., change in
vessel registration) separately from the
limited entry permit. At-sea processing
exemptions, specified at paragraph
(b)(6) of this section, are associated with
the vessel and not with the limited entry
permit and may not be registered to
another permit owner or to another
vessel without losing the exemption.

(4) Limited entry permit actions—
renewal, combination, stacking, change
of permit owner or vessel owner, and
change in vessel registration
* * * * *

(i) * % %

(G) At the time of renewal, NMFS will
notify owners of limited entry permits
and vessel owners if vessel ownership
information for a vessel registered to the
permit is not current. NMFS will not
renew a limited entry permit registered
to a vessel for which vessel ownership
information is not current.

* * * * *

(iv) Changes in permit owner and/or
vessel owner—

(A) General. Change in permit owner
and/or vessel owner applications must
be submitted to NMFS with the
appropriate documentation described at
paragraphs (b)(4)(vii) and (viii) of this
section. The permit owner may convey
the limited entry permit to a different
person. The new permit owner will not
be authorized to use the permit until the
change in permit owner has been
registered with and approved by NMFS.
NMFS will not approve a change in
permit owner for a limited entry permit
with a sablefish endorsement that does
not meet the ownership requirements
for such permit described at paragraph
(b)(3)(iv)(C) of this section. NMFS will
not approve a change in permit owner
for a limited entry permit with an MS/
CV endorsement or an MS permit that
does not meet the ownership
requirements for such permit described

at §660.150(g)(3), and § 660.150(f)(3),
respectively. NMFS considers the
following as a change in permit owner
that would require registering with and
approval by NMFS, including but not
limited to: Selling the permit to another
individual or entity; adding an
individual or entity to the legal name on
the permit; or removing an individual or
entity from the legal name on the
permit. A change in vessel owner
includes any changes to the name(s) of
any or all vessel owners, as registered
with USCG or a state. The new owner(s)
of a vessel registered to a limited entry
permit must report any change in vessel
ownership to NMFS within 30 calendar
days after such change has been
registered with the USCG or a state
licensing agency.

(B) Effective date. The change in
permit ownership or change in the
vessel holding the permit will be
effective on the day the change is
approved by NMFS, unless there is a
concurrent change in the vessel
registered to the permit. Requirements
for changing the vessel registered to the
permit are described at paragraph
(b)(4)(v) of this section.

(C) Sablefish-endorsed permits. If a
permit owner submits an application to
register a sablefish-endorsed limited
entry permit to a new permit owner or
vessel owner during the primary
sablefish season described at § 660.231
(generally April 1 through October 31),
the initial permit owner must certify on
the application form the cumulative
quantity, in round weight, of primary
season sablefish landed against that
permit as of the application signature
date for the then current primary
season. The new permit owner or vessel
owner must sign the application form
acknowledging the amount of landings
to date given by the initial permit
owner. This certified amount should
match the total amount of primary
season sablefish landings reported on
state landing receipts. As required at
§660.12(b), any person landing
sablefish must retain on board the vessel
from which sablefish is landed, and
provide to an authorized officer upon
request, copies of any and all reports of
sablefish landings from the primary
season containing all data, and in the
exact manner, required by the
applicable state law throughout the
primary sablefish season during which
a landing occurred and for 15 days

thereafter.
* * * * *

(V) * % %

(B) Application. Change in vessel
registration applications must be
submitted to NMFS with the

appropriate documentation described at
paragraphs (b)(4)(vii) and (viii) of this
section. At a minimum, a permit owner
seeking to change vessel registration of
a limited entry permit shall submit to
NMFS a signed application form and
his/her current limited entry permit
before the first day of the cumulative
limit period in which they wish to fish.
If a permit owner provides a signed
application and current limited entry
permit after the first day of a cumulative
limit period, the permit will not be
effective until the succeeding
cumulative limit period. NMFS will not
approve a change in vessel registration
until it receives a complete application,
the existing permit, a current copy of
the USCG 1270, and other required
documentation.

* * * * *

(D) Sablefish-endorsed permits. If a
permit owner submits an application to
register a sablefish-endorsed limited
entry permit to a new vessel during the
primary sablefish season described at
§660.231 (generally April 1 through
October 31), the initial permit owner
must certify on the application form the
cumulative quantity, in round weight, of
primary season sablefish landed against
that permit as of the application
signature date for the then current
primary season. The new permit owner
or vessel owner associated with the new
vessel must sign the application form
acknowledging the amount of landings
to date given by the initial permit
owner. This certified amount should
match the total amount of primary
season sablefish landings reported on
state landing receipts. As required at
§660.12(b), any person landing
sablefish must retain on board the vessel
from which sablefish is landed, and
provide to an authorized officer upon
request, copies of any and all reports of
sablefish landings from the primary
season containing all data, and in the
exact manner, required by the
applicable state law throughout the
primary sablefish season during which
a landing occurred and for 15 days
thereafter.

* * * * *

(Vi) * % %

(B) Limited entry fixed gear and trawl-
endorsed permits (without MS/CV or C/
P endorsements). Limited entry fixed
gear and trawl-endorsed permits
(without MS/CV or C/P endorsements)
may not be registered for use with a
different vessel more than once per
calendar year, except in cases of death
of a vessel owner or if the vessel
registered to the permit is totally lost as
defined in §660.11. The exception for
death of a vessel owner applies for a
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vessel owned by a partnership or a
corporation if the person or persons
with at least 50 percent of the
ownership interest in the entity dies.
* * * * *

(vii) Application and supplemental
documentation. Permit owners may
request a change in vessel registration
and/or change in permit owner or vessel
owner by submitting a complete
application form. In addition, a permit
owner applying for a change in vessel
registration and/or change in permit
owner of a limited entry permit has the
burden to submit evidence to prove that
qualification requirements are met. If a
change in vessel owner occurs, the new
vessel owner has the burden to submit
evidence to prove that qualification
requirements are met. The following
evidentiary standards apply:

(A) For a request to change a vessel
registration and/or change a permit
owner or vessel owner, the permit
owner must provide NMFS with a
current copy of the USCG Form 1270 for
vessels of 5 net tons or greater, or a
current copy of a state registration form
for vessels under 5 net tons.

(B) For a request to change a vessel
registration and/or change a permit
owner or vessel owner for sablefish-
endorsed permits with a tier assignment
for which a corporation or partnership
is listed as permit owner and/or vessel
owner, an Identification of Ownership
Interest Form must be completed and
included with the application form.

(C) For a request to change a permit
owner for an MS permit or for a request
to change a vessel registration and/or
change a permit owner or vessel owner
for an MS/CV-endorsed limited entry
trawl permit, an Identification of
Ownership Interest Form must be
completed and included with the
application form.

* * * * *

(viii) Application forms available.
Application forms for a change in vessel
registration, permit owner, or vessel
owner are available at: NMFS Northwest
Region, Sustainable Fisheries Division,
ATTN: Fisheries Permit Office, 7600
Sand Point Way, NE., Seattle, WA
98115; or http://www.nwr.noaa.gov/
fisheries/management/
groundfish_permits/
limited_entry permits.html. Contents of
the application, and required supporting
documentation, are also specified in the
application form. Only complete
applications will be processed.

* * * * *

* *x %
(1) General. For permit actions,
including issuance, renewal, change in
vessel registration and/or change in

permit owner or vessel owner, and
endorsement upgrade, the Assistant
Regional Administrator for Sustainable
Fisheries will make an IAD on the
action. In cases where the applicant
disagrees with the IAD, the applicant
may appeal that decision. Final
decisions on appeals of IADs regarding
issuance, renewal, change in vessel
registration and/or change in permit
owner or vessel owner, and
endorsement upgrade, will be made in
writing by the Regional Administrator
acting on behalf of the Secretary of
Commerce and will state the reasons
therefore. This section describes the
procedures for appealing the IAD on
permit actions made in this title under
subparts C through G of part 660.
Additional information regarding
appeals of an IAD related to the trawl
rationalization program is contained in
the specific program sections under
subpart D of part 660.

* * * * *

m 5.In §660.111, under the definition of
“Accumulation limits”’, revise
paragraph (1)(ii) for the definition for
“Vessel limits” to read as follows:

§660.111 Trawl fishery—definitions.

* * * * *

(1) EE

(ii) Vessel limits means the maximum
amount of QP a vessel can hold, acquire,
and/or use during a calendar year, and
specify the maximum amount of QP that
may be registered to a single vessel
during the year (QP Vessel Limit) and,
for some species, the maximum amount
of unused QP registered to a vessel
account at any one time (Unused QP
Vessel Limit), as described at
§660.140(e)(4). Compliance with the QP
vessel limit (annual limit) is calculated
as all QPs transferred in minus all QPs

transferred out of the vessel account.
* * * * *

m 6.In §660.112, add paragraphs
(b)(1)(xvi) and (b)(1)(xvii), and revise
paragraph (b)(2)(ii) to read as follows:

§660.112 Trawl fishery—prohibitions.

* * * * *

(b) * % %

(1) * % %

(xvi) Fail to establish a new registered
vessel account in the name of the
current vessel owner, following a
change in ownership of a vessel, prior
to fishing in the Shorebased IFQQ
Program with that vessel.

(xvii) Land groundfish taken and
retained during an IFQ trip, from the
vessel that harvested the fish, to a first
receiver that does not hold a valid first
receiver site license for the physical

location where the IFQ landing
occurred.

(2) * % %

(ii) Fail to sort fish received from a
IFQ landing prior to first weighing after
offloading as specified at § 660.130(d)(2)
for the Shorebased IFQ Program, with
the following exception. Vessels with a
valid Shorebased IFQ Program
declaration as specified at
§660.13(d)(5)(iv)(A) making an IFQ
landing, may weigh catch on a bulk
scale or automatic hopper scale before
sorting as described at
§660.140(j)(2)(viii), for Pacific whiting
taken with midwater trawl gear, and at
§660.140(j)(2)(ix)(A), for all other IFQ
landings. For this exception, all catch in
the landing other than the single
predominant species must then be
reweighed. The weight of a single
predominant species is determined by
deducting the weight of all other species
from the total weight of the landing.

* * * * *

m 7.In §660.113, revise paragraphs
(c)(3) and (d)(3) to read as follows:

§660.113 Trawl fishery—recordkeeping
and reporting.
* * * * *

(C) * k%

(3) Annual coop report. The
designated coop manager for the
mothership coop must submit an annual
report to NMFS and the Council by
March 31 each year, before a coop
permit is issued for that year. The
annual coop report will contain
information about the previous year’s
fishery, including:

(i) The mothership sector’s annual
allocation of Pacific whiting and the
permitted mothership coop allocation;

(ii) The mothership coop’s actual
retained and discarded catch of Pacific
whiting, salmon, Pacific halibut,
rockfish, groundfish, and other species
on a vessel-by-vessel basis;

(iii) A description of the method used
by the mothership coop to monitor
performance of coop vessels that
participated in the fishery;

(iv) A description of any actions taken
by the mothership coop in response to
any vessels that exceed their allowed
catch and bycatch; and

(v) Plans for the curren